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COST OF LIVING—UP. The Consumer Price Index rose again in Oc- 
tober, according to the Department of Labor. The new “all-time high” bested 
the September figure by .1 per cent, reaching 128.4 on the 1947-1949 base. Some 
930,000 American workers will receive cost-of-living escalator raises as a 
result of the Price Index rise over the past quarter. 

PERSONAL INCOME—UP. A $3 billion gain in labor income helped 
push personal income to its highest peak in history in October, says the De- 
partment of Commerce. The preliminary figure of $425 billion easily topped 
the previous record of $421.2 billion, reached in July of this year. 

CONSUMER CREDIT—UNCHANGED. For the month of September, 
consumer credit eased downward slightly, but stayed right around the $54.8 
billion level it has maintained since late May. The static position of credit 
outstanding was somewhat surprising, since September, usually an active 
month, showed an increase of $170 million in 1960. 


GROSS NATIONAL PRODUCT—UP. Latest figures from the Depart 
ment of Commerce put GNP at $525.8 billion on a seasonally adjusted annual 
basis at the end of the third quarter. 


INDUSTRIAL PRODUCTION—UP. A(jter a strike-induced decline in 
September, the October industrial production index was back on the rise again. 
Extended auto strikes were mostly settled and production reached 113.1 per 
cent of the 1957 base, a new record. The previous high had been 112.9, in August. 


STOCK PRICES—UP. With the economy steadily climbing to record 
highs almost every month, stock prices reached a record peak by the end of 
October and climbed even higher early in November, according to the Securi- 
ties and Exchange Commission. The October index figure was 138. By 
November 10, stock prices had zoomed up to 144, some 6.5 per cent higher than 
in August, the previous high month. 


CONSTRUCTION—UNCHANGED. The value of new construction 
activity in October, at a seasonally adjusted annual rate of $58.5 billion, was 
little changed from the record high reached in September and was 5 per cent 
above a year ago. 

MANUFACTURING WAGES AND HOURS—UP. The average work 
week of production workers in manufacturing industries, seasonally adjusted, 
rose to 40.1 hours, thus resuming the rise which was interrupted in September 
by abnormally bad weather, religious holidays and industrial disputes. The 
September average had fallen to 39.5, says the Department of Labor. Average 
hourly earnings of production workers rose 2 cents in October, to $2.35. Aver- 
age weekly earnings increased to $94.71, a jump of $2.21 over September. 

UNEMPLOYMENT—DOWN. Department of Labor statistics show 
that unemployment declined by 200,000 in October. The Department’s ad- 
justed annual rate listed unemployment at 6.8 per cent of the total labor force, 
although the unadjusted rate dropped to 5.5 per cent. Total employment was 
67.8 million, some 800,000 more than in the previous month. 
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The Local Union: 


A Regulatory Problem 


By HERBERT J. LAHNE 


with the collaboration of 


WILLIAM PASCHELL and MATTHEW A. KESSLER 


The Labor-Management Reporting and Disclosure Act of 1959 in- 
cludes provisions governing the internal affairs of unions at the 
various levels of organization, yet it fails to define what actually 
constitutes ‘‘a local,’’ ‘‘an intermediate body,’ etc. This article 
explains the criteria used by the Bureau of Labor-Management 
Reports in issuing administrative determinations. Mr. Lahne is 
Director of the BLMR’s Division of Research & Statistics. Mr. Paschell 
and Mr. Kessler are members of the BLMR research staff. The 
views expressed in this article are those of the authors and 
do not necessarily represent the official views of the BLMR. 


EGISLATION GOVERNING THE INTERNAL AFFAIRS of 
unions is relatively new in this country. State statutes in this 
field have been limited in scope and impact and it remained for the 
Labor-Management Reporting and Disclosure Act of 1959 to open 
up the area on a large scale. It was to be expected, of course, since 
few statutes are perfectly drawn, that there would arise many ques 
tions of interpretation in administering the LMRDA. The framers 
of the Act recognized that certain sections of the Act might pose 
interpretative diffiulties and the discussions in Congress are not with- 
out reference to some of these difficulties. What is surprising, however, 
is the extent to which unions and attorneys for unions have found prob 
lems which cannot be assayed or solved by reference to the legislative 
history of the Act because this history is a complete void on the 
particular subject. For example, the Act refers to and has provisions 
governing the “local labor organization,” the “national or international 
labor organization,” the “intermediate bodies,” and “a federation of 
national or international labor organizations.” Nowhere in the Act are 
these terms defined and nowhere in the legislative history is there any 
hint of a definition. Equally surprising is the fact that these words are 
not only terra incognita legally in terms of definition, but that there is 
little to turn to in the writings of labor economists and the historians 
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of the labor movement which would 
be of help. The details of union gov- 
ernment and structure needed to inter- 
pret these forms of labor organization 
in the light of the Act are practicaliy 
unexplored. 

The purpose of this article is to ex- 
plore one phase of this problem and 
to show how it affects the unions 
which have to comply with the Act. 
Colloquially, the question might be 
put: “What is a local labor organiza- 
tion, anyway, and how does it oper- 
ate?” To answer this question we 
will have to explore the nature of 
local union government, the varieties 
of internal structure in locals and 
then show how the LMRDA affects 
these unions in terms of requiring 
changes or sanctioning the continu- 
ance of established procedures. 


Nature of Local Union Government 


Because the local is conceived as 
the lowest governmental form in the 


union hierarchy, it has been generally 
assumed that it is invariably simple 


in structure—analogous in a fashion 
to the single-cell biological forms. 
That this is true in many instances 
cannot be denied, but it is also true 
that the increasing complexity of 
industrial life and organization, as 
well as the growth of unionism it- 
self, has brought with it corresponding 
developments in the field of local 
union structure. In part, this organi- 
zation is set forth in a formal struc- 
ture, the outlines of which are deter- 
mined outside the local itself, in other 
words, by the international. For the 
remainder, the local must look to its 
own thinking and resources in terms 
of what best serves its needs. 


The formal structure of any local 
union is only partly a result of the 
action of the local in embodying its 
ideas into written legislation—the 
local constitution and bylaws. Since 
the local is usually the bottom unit 
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in the organizational structure, its 
written law reflects and reinforces, 
in greater or lesser degree, this posi- 
tion. In reality, when locals speak 
of “autonomy,” they are referring to 
this greater or lesser degree of free- 
dom to write their own law in their 
own way. But even the niost ardent 
proponents of “local autonomy” would 
not sensibly claim complete freedom 
in this sphere, except to premise the 
end of the international union as it 
now exists. On the other hand, the 
most voluble advocates of centraliza- 
tion will admit that local area condi- 
tions demand at least some flexibility 
at the lowest level. The formal struc- 
ture of the local thus becomes a com- 
pound of what this particular local 
desires, what all other locals in the 
international desire as locals and what 
the international desires in its role 
as the whole which is greater than the 
sum of its parts. 

Such being the case, the provisions 
of the international constitution gov- 
erning local structure and the content 
of local constitutions and bylaws pro- 
vide the data for an over-all 
picture of the formal structure of the 
locals. Since our purpose in this in- 
quiry, however, is not to provide an 
exercise in classification, a detailed 
listing of provisions in international 
constitutions is unnecessary. Suffice 
it to say that international union con- 
stitutions show the widest possible 
variety of controls over local struc- 
ture. A few unions have a large 
section of the constitution devoted 
exclusively to the locals and set forth 
an extremely detailed and complete 
set of laws which must be used by 
each and every local. At the other 
end of the scale are unions where 
there is little space devoted especially 
to the locals. In these instances, the 
requirements as to local structure 
and government are scattered through- 
out the international constitution- 
mentioned quite incidentally to other 
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matters. Between these extremes are 
found the majority: the international 
constitution has a specific section cov- 
ering the locals, but it is not a com- 
plete guide and must be filled in from 
references to the locals in other sec- 
tions of the constitution. 

A similar variety exists in regard 
to the different aspects of local struc- 
ture and government and while the 
constitutions of the internationals 
establish, in greater or lesser degree, 
standards for the locals, the applica- 
tion of these standards is another 
matter. In this latter sphere enter 
not only questions of interpretation 
of the written union law, but influ- 
ences of intra-union politics and 
personalities. 

Thus, the problem of the interna- 
tional constitution as a binding force 
is to be viewed not from the stand- 
point of deliberate, with-malice-afore- 
thought transgressions by the local, 
but rather from the standpoint of the 
changes in procedures and practice 
which locals make under the daily 
pressure to conduct their affairs in 
accordance with the peculiarities and 
quirks of local conditions. Some of 
these pressures come from within the 
local itself, some come from actual 
or potential rivalry with other unions 
and some arise out of local community 
political, and economic cir- 
cumstances.’ 


social 


Adaption of Local Government 
to Change 


In a “single cell” local which deals 
with one small or moderate-size em- 
ployer at one location, intra-local gov 
ernment problems and conflicts are 
not, of course, unknown. Here the 
problems usually arise over such mat- 
ters as the form of seniority plans 
(departmental, plant- 
wide), the type of wage increase to 
be asked for in (flat 
amount, percentage) and similar mat- 
ters which reflect inevitable differ- 
ences of opinion in all but an unusually 
homogeneous group. But at least in 
dealing with the employer, the local 
presents a relatively unruffled coun- 
tenance. This form of local is not at 
all unusual today. In both craft and 
industrial unions, probably the ma- 
jority of locals bargain with a single 


occupational, 


negotiations 


employer at a single location.’ 
Alongside the continuation of the 
single-cell local, however, there has 
developed what might be called the 
When a local em- 


braces more than one plant of the 


“multi-cell” local. 


same employer, or deals with more 
than one employer, or even covers a 
large plant of the same employer, 
there are serious problems of internal 
government to be met. The question 
of breaking the local down into con- 





* The diversity of local unions in various 
aspects is set forth in Herbert J. Lahne and 
Joseph Kovner, “Local Union Structure: 
Formality and Reality,” Jndustrial and Labor 
Relations Review, October, 1955. 

* While no exact data exist on this point, 
this is a reasonable conclusion to be drawn 
from the following information: of almost 
3,600 local unions in California in 1959, al- 
most 50 per cent had fewer than 100 mem- 
bers and over 60 per cent had fewer than 
200 members, State of California, Depart- 
ment of Industrial Relations, Union Labor in 
California, 1959, p. 8; in 1958 the union 
movement had approximately 16 million 
members and aproximately 51,500 locals, 
excluding Canadian and public employee 
membership—giving the average local about 
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310 members, Directory of Nattonal and In- 
ternational Unions in the United States, 1959, 
BLS Bull. No. 1267, pp. 1, 15; a review of 
the financial reports filed in 1958 with the 
U. S. Department of Labor under Sections 
9(f) and (g) of the Labor Management 
Relations Act showed that over 50 per cent 
of the reporting unions had annual cash 
receipts of less than $10,000 and over 70 
per cent were under the $20,000 line. It is 
unlikely that many unions of this size, 
either numerically or financially, deal with 
more than one employer or are involved at 
more than one location. See, also, Neil W. 
Chamberlain, “The Structure of Bargaining 
Units in the United States” Industrial and 
Labor Relations Review, October 1956, pp. 6-12. 


1117 





venient-sized and relatively homoge- 
neous groups without destroying the 
over-all unity of the local has faced 
many unions. The role of each group 
must be defined, formally or informally, 
in a manner sufficiently satisfactory to 
counteract centrifugal tendencies which 
would otherwise rend the local into 
separate new locals—an outcome not 
unusual in labor union history. 


Among the aspects of the definition 
of roles are found such questions as 
the representation of each group in 
collective bargaining negotiations when 
the local deals with a single large 
employer and the handling of griev- 
ances by each group in a similar situ- 
ation. The ratification of collective 
bargaining agreements when the local 
deals with more than one employer 
may involve a dispute over whether the 
entire local votes or only the members 
employed by the particular employer 
vote. To deal with these problems, 
the locals have established sub-units 
of different types. The solutions vary 
from international to international and 

i the 


from within 
As might be ex- 


even local to local 
same international. 
pected, the answers are tailored to 
individual local needs, so that the role 
of the 


some locals it is a problem of sheer 


sub-unit differs widely. In 


size in which the local matches the 
size of a single large plant, in others 
it is a matter of geographic dispersion 
of both members and employers, or 
simply of multiple, employers, or of 
diversity of industries in which the 
local Often 
dictated by plain economic facts; for 


operates. the choice is 
example, whether the employers in 
are 


And 


in part the answer depends upon what 


a multiple-employer situation 


competitive or noncompetitive. 


the international allows the local to do 
in terms of prescribing certain forms 
of local structure or allowing the 


locals a relatively free hand. 
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Forms of Adaptation 


No attempt will be made here to 
trace all the forms of adaptation which 
have been used by local unions. For 
if the myriad of minutiae are justifi 
ably omitted from the examination, 
there are basically three methods by 
which locals have adapted their struc 
tures to problems discussed above. 

The first method is the oldest and 
it really cannot be called an adapta 

the internal structure of the 
This is the system of freely 
charters when a 


tion of 
local. 

granting new local 
new or disparate group reaches a 
point in size where it can support its 
own local structure and desires to do 
so. An example of this is found in the 
Teamsters. Many of the 
this union originated as “mixed” lo 
they 


locals of 


cals—meaning that were com 
posed of several distinct groups such 
as bakery drivers, milk drivers, coal 
drivers, etc. The international 


stitution, however, provides that each 


con 


distinct group could have a separate 
charter under appropriate conditions, 
and so “mixed” locals have given birth 
to new locals, each elevated to a 
single relatively homogeneous group. 
The separation is not always amicable, 
however. In the New York City area, 
the original local of milk drivers and 
dairy employees successively organ- 
ized the employees of the individual 
employers, after which the local sub- 
divided itself on the basis of one unit 
for the “independents” and other units 
for each of the major employers. The 
units then elected their own 
officers and executive boards and acted 
independently, except for the execu 
tion of joint contracts with the em- 
The 
tion, however, made no provision for 
such the 
therefore the international recognized 


each 


ployers. international constitu- 


subdivisions of local and 


only the officers of the original group. 


The units were so often unable to 


agree among themselves upon proper 
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procedures that there was no end of 
trouble delegates, 
over questions of the legality of ac- 
tions of the unit officers and so forth. 
For a long time the international op- 


over convention 


posed the idea of separate locals 

probably because all the local mem- 
bers were of the type rather 
than being of different “crafts” in 
the sense the term is used within the 
union—and bent its efforts toward 
patching up the differences between 
the units in order to secure operating 
unity within the For 
whatever reasons, form of 
local government, had been 
successful in other unions, failed here, 
finally 


same 


single local. 
the unit 
which 

charters 


and separate were 


granted to each of the units.’ 


The second method of adaptation 
is that of making provision within the 
local for the representation of separate 
interests without the sanction of the 
international constitution. This method 
has the advantage of unlimited local 
flexibility, but has the disadvantage 
Whatever provi- 
be altered 


of its informality. 
sion the local makes 
by the local at-large when and if the 
local and the subunit clash, and the 
” for the protec- 

appeal to the 
f such a 


can 


subunit has no “rights 
tion of which it can 
international. An 
clash has already been described above 
the milk drivers 


instance of 


in connection: with 
local of the Teamsters in New York. 

The third 
recognition of local subunits by 


formal 
the 


method is the 
international in terms of provisions in 
With- 
out making a survey of all interna- 
that 


the international constitution. 


tionals, it appears nevertheless 
relatively few make formal provision 
for local subunits. Where they do, the 
have the 


the 


Thus we 
the 


titles used 


‘ 


vary. 


‘chapels” within locals of 


*Source cited at footnote 1, at pp. 30-31. 
For a detailed story of this matter see Lois 
MacDonald, et al., “Labor Relations in Milk 


Distribution in the New York Metropolitan 
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International Typographical Union, 
the Printing Pressmen and other print- 
ing trades unions, the “manufacturing 
units” of locals of the United Auto 
Workers, the “branches” of locals of 
the Transport Workers Union 
the Brewery Workers, the “duplicate 
charters” of the Locomotive Engi- 
neers and the “units” of locals of the 
International Brotherhood of Electrical 
Workers. The role assigned to these 
subunits by the international consti 


and 


tution also varies. In some cases the 
formal document makes it clear that 
the to provide no more 
than a meeting ground for members 
geographically the 
main body of the members. In others, 


subunit is 


separated from 
the constitution equally clearly assigns 
the subunit a role designed to assure 
the subunit 
matters of collective bargaining and 


members control over 
grievance handling which affect them 
alone. Inevitably there is the middle 
group—the forth 
some general principles and leaves 


constitution sets 
the rest to improvisation according 
to local conditions and needs. An ex 
ample of the first type is the Loco 
motive Engineers, the second is repre 
sented the Transport Workers 
Union and the United Auto Workers, 


by 


while the last type is represented by 
the Brotherhox Ye of 
Electrical Workers and the 


International 
\merican 
Newspaper Guild. 


No one knows just how many locals 
have provisions for representing sepa 
rate interests within the local which 
are not recognized by the international 
constitution. In some areas of union 
government it would seem that such 
provisions must be quite usual, for it 
is part of the “common law” of union 
ism that only those members of the 


local who are involved in a specific 


Area,” in Proceedings: Fourth Annual Con- 
ference on Labor, New York University, 1951, 
pp. 543-52. : 
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issue shall vote on that issue. Never- 
theless it would be well not to project 
too far in this direction, for separate 
voting on a particular issue does not 
necessarily indicate any separation of 
the internal structure of the local— 
and the subject of this article is the 
the 
internal subdivisions of 
not mentioned in the international 
constitutions have been found, again 
without making an exhaustive search, 
in locals of the Hotel and Restaurant 
Workers, the Amalgamated Meat 
Cutters, the United Electrical Work- 
ers,° the Bakery and Confectionery 
Workers’ International Union,® the 
Teamsters ” the International 
W oodworkers.*® 


structural subdivision of local. 


Such locals 


and 


It would not be feasible, even if 
complete information were available, 
to discuss in detail here all the sub- 
units whose existence has been noted. 
To put at least some flesh on this 
many-jointed skeleton, however, an 
examination of such subunits in two 
internationals is in order. The chosen 
two are the chapels of the ITU locals 
and the plant units of the UAW—the 
oldest established craft union and the 
newer industrial union. 


Chapels of the ITU 


The terms “chapel” and “chapel 
chairman” are commonly used in print- 
ing trades unions to denote what in 
other unions are called the shop or 
plant unit and shop chairman. The 
terms are of British origin, corres- 
ponding to the ancestry of American 
unions in this industry. 


The Chapel in Union Government. 
—The chapel is a subdivision of a 
local and is provided for in the ITU 
constitution, which makes its forma- 
tion mandatory in any office where 
three or more ITU members are 
employed. The chapei members elect 
the chapel chairman, but if they fail 
to do so, then it is the duty of the 
president of the local to appoint a 
chairman. The chapel is author- 
ized to determine and collect chapel dues 
to compensate the chapel officers and 
to enable the chapel to carry on its 
functions.*® The chapel may also fine 
members, within stated limits, for 
nonattendance at chapel meetings or 
violation of chapel rules.”* So far as 
can be seen from the ITU constitu- 
tion and bylaws, the chapel is not 
issued any formal charter by the local 
and there is no provision for the 


chapels per se to send delegates to the 





*See, for example, speech of Benjamin 
Wyle, an attorney who has represented 
unions, before the 1960 N. Y. U. Conference 
on Labor. Nevertheless, in some instances 
involving internal power struggles this 
“common law” rule will be violated. See 
Walter Galenson, The C#® Challenge to the 
AFL, Harvard University Press, Cambridge, 
1960, pp. 554-5. See also Inland Steel Prod- 
ucts Company, 120 NLRB 1678 (1958), in 
which a local of the AFL-CIO Sheet Metal 
Workers Union had a membership of 500 
to 600, among which were 15 members em- 
ployed by this company; after several years 
of collective bargaining agreements, in which 
only the members of the small group voted 
on the agreements, the small group came 
into such sharp conflict with the rest of the 
membership that the local voted to subject 
negotiations to the vote of the entire local 
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and eventually abandoned its bargaining 
rights for the small group 

* Source cited at footnote 1, at pp. 28-29. 

* Rumford Chemical Works, 115 NLRB 
1260 (1956), and By-Laws of Local No. 184 
of the BCW, not dated, but submitted to 
BLMR in December, 1959. 

"F. Strauss and Son, Inc., 80 NLRB 26 
(1948), and By-Laws of Local No. 568 of 
the Teamsters. At the time these By-Laws 
were adopted and filed with BLMR by the 
Local (December, 1959), action on approval 
of the By-Laws was still pending in the 
International Union. 

* Northern Crate & Lumber Company, 105 
NLRB 218 (1953). 

°ITU, Bylaws (1959), IV-1. 

* Source cited at footnote 9, at IV-4. 

“Source cited at footnote 9, at IV-7. 
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ITU convention. Apparently to pre- 
vent the domination of a local by a 
large chapel, it is provided that “Mem- 
bers of a chapel, even though they 
constitute a majority of the subordinate 
[local] union, shall have no right in 
chapel meetings to take any action 
amending, suspending, or in any way 
affecting the laws or contracts of such 
union.” ?? 

The chapel adopts rules for its own 
governance and is the final authority 
on the application of such rules which 
must, however, be confined to chapel 
matters. The chapel rules may not 
conflict with “local contract, civil law, 
or the laws of the international or 
local unions.” ** 

Finally, there is a catch-all provi- 
sion which states that “Local unions 
by law may delegate authority other 
than above specified for chapels or 
chairmen of chapels; provided that 
said authority is confined to local 
matters.” 7* The import of this pro- 
vision depends, of course, on some 
definition of “local matters.” The 
ITU constitution and bylaws have no 
such definition. It would seem, how- 
ever, that the local could not delegate 
any authority to the chapel where 
the international constitution and 
laws limit or deny the chapel au- 
thority in a specified area of action, 
or where the documents specifically 
delegate certain functions and authority 
to the local alone. 


It is evident that chapel structure 
will vary considerably depending upon 
the size of the local, the size of the 
chapels and the personal proclivities 
of the chapel chairmen. Thus, a large 
plant like the New York Times will 
have a dozen chapel officers for chapel 


work while “the chairman of a small 
shop has little to do with the union 
besides collecting [chapel] dues once 
a week and keeping the financial 
records for the chapel.” ?° 


The chapel laws of the Providence 
Journal Bulletin chapel show that it 
has a chairman, secretary, treasurer, 
three auditors and two election super- 
visors, Chapel dues are ten cents per 
week and upward depending upon the 
number of days worked, collected 
until the chapel fund reaches $1,000. 
There is also a 50 cent per month as- 
sessment to sustain a $250 fund for 
floral and spiritual offerings, etc. 
Chapel meetings are held on the same 
day and immediately prior to the 
local union meeting.*® The chapel 
chairman is, by virtue of hoiding this 
office, a member of the executive com- 
mittee of ITU, Local 33, of which 
this chapel is a part.” 


The Chapel in Collective Bargain- 
ing.—In the area of collective bar- 
gaining, the ITU bylaws are replete 
with references to what the local may 
or may not do, but reference to the 
chapel is conspicuously lacking except 
for one reference clearly shutting out 
the chapel from this field. Thus, it 
is stated that “Contracts between local 
unions and employers are collective 
agreements in which the local union 
as such is a contracting party with 
an employer or association of em- 
ployers.” ** And further: “The [local] 
union alone has the power to contract 
for conditions, wages, and hours.” ™ 
On the other hand, as has already 
been noted above, the chapel is pro- 
hibited from taking any action “amend- 





2 Source cited at footnote 9, at 1V-6. 

% Source cited at footnote 9, at IV-5. 
cited at footnote 9, at IV-8. 
Martin Lipset, Martin A. 
Trow and James S. Coleman, Union 
Democracy, The Free Press, Glencoe, 
Illinois, 1956, pp. 144, 177-178. 


* Source 
* Seymour 
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ing, suspending, or in any way affecting 


“Providence Journal - Bulletin, Chapel 
Laws (April, 1958). 

* Providence Typographical Union No. 
33, Constitution (April, 1959), IV-7. 
* Source cited at footnote 9, at VII-1. 
*” Source cited at fcotnote 9, at VII-4. 
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the 


union.?° 


laws or contracts” of the local 

It is not surprising, therefore, to 
find that the Labor Organization In- 
formation Report filed with the Bureau 
of Labor-Management Reports by the 
Providence Journal-Bulletin chapel 
answers “none” to the questions on 
procedures for authorization for bar- 
gaining demands, ratification of con- 
tract terms and authorization for strikes 
and notes in its report that “all this 
done on local level.” Similarly, the 
chapel laws of this chapel do not refer 
to these matters in any way. 


The Chapel in Grievance Handling. 
—So far as the employer is concerned, 
the chapel comes into the picture only 
when the union member has a griev- 
ance. Where the contract has been 
made by the local for more than one 
shop, it is the chapel chairman who 
is “recognized as the representative 
of the local union” and has the duty 
“to report to the president of the local 
any violation of union law or provi- 
’21 Further, the 
subject to 


sions of the contract.’ 
chapel chairman is not 
chapel control in matters of 
contract or scales of prices 
the five-day 

Asa 


union in 


“viola- 
tions of 
and the enforcement of 
week and overtime laws. 
representative of the local 
such matters he is directly responsible 
to the local union.” ** The chapel is 
further restricted by the 
that “It shall not have authority to 
interpret, apply, or consider on appeal 
any matter 
national laws or provisions of local 
except appeals from dis- 


provision 


involving local or inter- 


contracts, 
charge when so provided by contract.” * 


The 


One prominent student of the ITU 
makes the 
the role of the chapel and the chapel 


following comments on 


chairman : 

“A chairman is expected to be pri- 
marily the representative of the men 
in his chapel in dealing with the em- 


ployer and with the union. -y: 


“In contrast to the steward in large 
the chapel chairman 
and with 


scale industry, 
deals with the employer 
his direct representative in the shop, 
rather than with a supervisor. 
Workers and employers can and do 
take appeals from the chairmen’s deci- 
sions to higher union authority, but 
the these 
larger shops wield a great deal of au 
thority both with management and 
the men.” *° 

The 
make the chapel chairman an auto- 
rules. 


in practice chairmen in 


“general agreement does not 


administrator of rigid 


separately 


matic 
many owned print 
shops of different types require the 
chapel chairman, in all but the smallest 
shops, to function like a kind of labor 
applying the general provi- 
contract 


lawyer, 


sions of a local-wide union 


to the special circumstances which 


9 
6 


obtain in in his shop.” 
On the other hand: 


“Since the union enforces an almost 
traditional body of work regulations, 
rubbed smooth over years of union- 


management relations, these contracts 


in operation provide little occasion for 


basic conflicts over interpretations or 
for threatening innovations by either 
management or the chapel chairman.” * 





* Source cited at footnote 9, at IV- 6 
Source cited at footnote 9, at IV-2 

# Source cited at footnote 9, at I1V-3. 

** Source cited at footnote 9, at IV-5. 

“Source cited at footnote 15, at p. 183. 
The chapel laws of the Providence Jour- 
nal-Bulletin chapel give the chairman the 
duty to “settle all differences which may 
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21 


office or 
i; Cee, 


men and the 
themselves. 


between the 
men 


arise 
between the 
l, p. 5). 

* Source cited at footnote 15, at p. 180. 

* Source footnote 15, at pp. 
147-148. 


* Source cited at footnote 15, 


cited at 


at p. 147. 
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Plant Units of the UAW 


in discussing plant units of the 
UAW, there will be frequent refer- 
ences to the “amalgamated local.” In 
the terminology of the labor move- 
ment, the designation “amalgamated 
local” is usually applied to the single 
local which results from a consolida- 
tion of two or more locals. In the 
UAW, however, an amalgamated local 
is a local with a particular internal 
structure the interna- 
tional constitution. In brief, an 
amalgamated local in the UAW is a 
local composed of two or more plant 


described in 


units which have expressed their desire 
to govern the local according to the 
rules provided by the international 
for this form of local.** By taking on 
this local form, each plant unit ac- 
quires a separate identity within the 
local, together with certain rights to 
govern their own affairs. 

The importance of the amalgamated 
local in the UAW is indicated by the 
fact that at the 1959 international 
convention, almost one-third of the 

amalgamated 
cent of the 
amalgamated 


locals were 
over 40 per 
from 


registered 
locals, and 
delegates were 
locals.*2® Further evidence along this 
line is the fact that in recent years 
the international conventions have 
given increased attention to defining 
and clarifying the role of the plant 
unit. The constitutional guides gov- 
erning the relationship of the plant 
unit to the local, which could be 
described as “minimal” not too many 


years ago,®® are now more complete. 


There are still areas of omission and 


* Actually, the UAW constitution usually 


‘ 


uses the term “manufacturing units.”” How- 
ever, the shorter form of “plant unit” is also 
used in the constitution, appears to be gen- 
erally used within the UAW and will be 
used here except where quotations require 
the use of the longer form. 

* Proceedings: 17th Constitutional Conven- 
tion, UAW, 1959, tabulated from “Final Re- 
port of Credentials Committee,” p. 350. 

” Source cited at footnote 1, at p. 28. 
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vagueness, but these seem to be no 
more than is to allow for 


tailoring the local procedures to the 


necessary 


diversity of local conditions. 


The Plant Unit in Union Govern- 
ment.—It does not appear that plant 
units are actually chartered by the 
international, for the only subordinate 
body charters provided for in the con 
stitution local district 
councils, and women’s 
Rather, the status of the plant unit 
rests upon the provisions of the local’s 


are unions, 


auxilliaries. 


constitution pertaining to the units 
and the provisions in the international 
constitution, starting with the forma- 
tion of the amalgamated local initiated 
petition to the International 
Board by more 


by a 
Executive two or 


units.*” 


The international constitution does 
not specifically list what officers a 
unit shall have, but by implication it 
expects each unit to have some sort 
of officialdom.** This allows a needed 
flexibility, for, as has been observed 

“In its elementary form, the shop 
organization is represented by a single 
official. He called a 
steward—the single ancient title, of 
the official of a household, the primal 
unit of social organization. ... As the 
first-line the the 
steward in a small shop constitutes 
But in 


is commonly 


officer of union, 


the entire shop executive 
shops of any size, there are usually 
stewards who organized 


several are 


into an official body which meets 


regularly and has an executive head. 
A shop unit of any size becomes a 


* UAW, International Constitution (1959), 
35:14. 
* Source cited at footnote 31, ; 
should be noted that a unit may also leave 
an amalgamated local and apply for a sep- 
arate local charter; and an amalgamated 
local may also terminate a unit’s affiliation 
with the local, the unit to seek a 
separate local charter. (Sec. 35:10-12.) 
- Source cited at footnote 31, at 38:2. 


leaving 





well-developed governing unit with 
bylaws, funds, and a complement of 
officers. This development reaches its 
highest form in the large amalgamated 
locals, where each plant constitutes a 
distinct unit within the local.” * 

Thus, for example, the elective off- 
cers of Unit 21 of Amalgamated Local 
453 correspond closely in title and 
number to the officer structure re- 
quired of the local itself by the inter- 
national constitution.*° 

The international constitution pro- 
vides for two types of government 
structure for amalgamated locals. The 
first is the conventional local govern- 
ment by a set of officers and a local 
executive board,*® with the executive 
board running the local between meet- 
ings subject to the proviso that busi- 
ness involving the “vital interests” of 
the plant unit may not be transacted 
without the approval of the shop or- 
ganization.** In the second type, there 
is set up within the amalgamated local 
a “joint council” ** in which each 
plant unit is guaranteed proportional 
representation based upon its dues pay- 
ments.** Amalgamated locals which 
use the joint council system need hold 
a general membership meeting only 
once a year, with the joint council 
meeting monthly, while amalgamated 
locals operating without a joint coun- 
cil have general membership meetings 
every three months.*° 


The international constitution does 
not specify the authority or power of 
the joint council, but does provide 
that any decision of the council may 
be appealed to a “referendum vote of 
the membership” **—presumably mean- 
ing the membership of the entire local 
and, as has aiready been noted, unit 
autonomy is guaranteed on matters 
“pertaining strictly to that unit”. As 
between amalgamated locals which 
use the joint council and those which 
do not, it has been observed that the 
influence of the plant unit in the opera- 
tions of the local as a whole is greater 
under the direct unit representation 
system of the joint council.* 

The unit of an amalgamated local 
has the same authority as a local 
proper in the area of establishing and 
changing dues ** and, like a local, the 
unit is empowered to provide for the 
forfeiture of membership for nonpay- 
ment of dues.** All dues are actually 
payable to the local itself but “a per- 
centage of every dues dollar which 
a manufacturing unit pays to the 
local union may be set aside as a 
fund for the use of that manufacturing 
unit. *# And the international 
constitution provides that “each man- 
ufacturing unit will have unit au- 
tonomy on matters pertaining strictly 
to that unit.” * 


Finally, in connection with the role 
of the plant unit in the UAW, it should 





* Joseph Kovner and Herbert J. Lahne, 
“Shop Society and the Union,” Jndustriai 
and Labor Relations Review, October, 1953, 
pp. 6-7. 

* Source cited at footnote 31, at 38:1; 
Local 453, Unit 21, Bylaws V-2, not dated 
but submitted to BLMR in December, 1959. 

* Source cited at footnote 31, at 38:1, 6. 

* Source cited at footnote 31, at 38:8. 

*The joint councils within the UAW 
amalgamated local should not be confused 
with similarly titled bodies in other inter- 
nationals where they are composed of two 
or more otherwise separate locals. 

*® Source cited at footnote 31, at 34:2, 
3(a). The local itself makes the choice of 
form, subject to international approval. 
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36:4. 
units 


footnote 31, at 
and plants 


“Source cited at 
Nonamalgamated locals 
hold meetings monthly. 

“Source cited at footnote 3h, at 34:3(b). 

“Source cited at footnote 1, at p. 28. 

* Source cited at footnote 31, at 16:2, 47:1. 

“ Source cited at footnote 31, at 47:2. 

“Source cited at footnote 31, at 34:3(d). 
The unit may leave these funds in the local 
treasury, to be drawn upon by vouchers 
properly signed by the unit officers, or the 
unit may establish its own treasury for the 
deposit of these funds. These alternatives 
are, for example, given to each unit by the 
By-Laws of UAW, Local 12, XVIII-2, 3, 
in effect 12-1-59. 

“Source cited at footnote 31, at 34:3(c). 
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be noted that the unit has a recognized 
standing in the government of the 
international as well as of the local. 
Plant units with 200 members or more 
may elect their own delegates to the 
international convention.*’ Plant units 
may be placed under trusteeship by 
the international and may also be 
“reorganized” by the international in 
a proceeding stopping short of a 
trusteeship—all in the same manner 
as a local.** Under Title III of the 
IL.MRDA, the international has filed 
the required trusteeship reports for 
two individual units of amalgamated 


locals. 


The Plant Unit in Collective Bar- 
gaining.—The role of the plant unit 
in collective bargaining is not com- 
pletely defined in many respects. 
Thus, the international constitution 
requires authorization of bargaining 
demands at the local level,*® but is 
silent on this subject in regard to the 
plant unit. There is a similar omis- 
sion concerning the extent of partici- 
pation of the plant unit in the actual 
negotiations. After the completion 
of negotiations, the proposed contract 
must be submitted to the plant unit 
for ratification at a meeting specially 
called for this purpose.®® Finally, the 
international constitution requires 
that: “Whenevera.. 
unit ... becomes a party to an agree- 


. manufacturing 


“Source cited at footnote 31, at 8:5. It 
should be noted that this provision is per- 
missive (may). It was noted above that at 
the 1959 convention, over 40 per cent of 
the delegates came from amalgamated lo- 
cals. On the other hand a recent university 
analysis, based upon a questionnaire re- 
turned by 75 per cent of the delegates to 
this convention, indicates that only 25 per 
cent of the delegtaes were elected by their 
plant units. See Michigan State University, 
Labor and Industrial Relations Center, Pre- 
liminary Report on UAW Convention Delegate 
Study, mimeo, January 15, 1960, p. 4. This 
difference may be due: (1) to the fact that 
25 per cent of the delegates did not return 
the questionnaire; (2) to various plant units 
of over 200 members foregoing their permis- 
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ment on wages, hours and working 
conditions, it shall cause such agree- 
ment to be reduced to writing and 
signed by the authorized representatives 
of all the parties to the agreement.” *' 

The 


constitutional omissions re- 


ferred to above (on bargaining demands 
and actual negotiations) may well be 
covered by the international consti- 


tution proviso already cited giving 
autonomy on matters per- 
Prob- 


each unit 
taining strictly to that unit”. 
ably for this reason, even the bylaws 
of amalgamated and of the 
plant units are not necessarily specific 
in these areas. Thus Unit 21 of Amal- 
gamated Local 453 provides for a 
unit bargaining committee,” but its 
functions and powers not enu- 
merated. Traditional ways of doing 
things frequently make the written 
word superfluous to the insider. 


locals 


are 


At the international level, only the 
larger plant units are given a possible 
extra voice in collective bargaining 
policy. A unit of 1,000 members may 
send its chairman as a special dele- 
gate to any special convention of the 
international if the purpose of one 
of the purposes of the convention is 
collective bargaining policies. This 


special delegate is an “extra” voice 


only if the chairman is not otherwise 
already a delegate—for the delegates 
to special conventions are those per- 
sive right to elect delegates; (3) to the 
number of units with less than 200 members 
which do not elect their own delegates: (4) 
to some degree of inaccuracy or confusion 
in the replies to the questionnaire; (5) to 
the fact that representation at the conven- 
tion is not exactly proportionate to size; or 
(6) a combination of these factors. 

"Source cited at footnote 31, at 12:2, 3. 

” Source cited at footnote 31, at 19:3. 

” Source cited at footnote 31, at 19:3 
Source cited at footnote 31, at 19:1. 

* Amalgamated Local 453, Unit 21, By- 
Laws (1959), V-2(c). The same is true of 
Local 174. See its By-Laws, 18:2. ,oth 
documents not dated, but were submitted to 
BLMR in December 1959. 
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sons who were delegates to the last 
preceding regular convention.**® Plant 
units may also send delegates to spe- 
cial conferences such as the national and 
corporation bargaining conferences.” 

The Plant Unit in Grievance Hand- 
ling.—It has been said that “Griev- 
ances are the most important mem- 
bership interest .. ., absorb the major 
energies of union members in the 
shops .. . emerge as the determinant 
of union life... .” °° and “the grievance 
committee is the focal point of shop 


government... .” 


Despite this, the word “grievances” 
appears in the international constitution 
only once—and then in an authoriza- 
tion from the member to the inter- 
national and the local to handle and 
settle grievances on his behalf.°’ The 
only other clause which appears to 
be designed to cover this area is the 
following: 

“The general meeting of the Local 
Union members of a manufacturing 
establishment under the jurisdiction 
of an Amalgamated Local Union shall 
be the highest authority for handling 
problems within the manufacturing 
establishment, in conformity with the 
By-Laws of the Local Union and this 
International Constitution.” ** 

The meaning of the quoted section 
is perhaps better set forth in the 
following section from the bylaws of 
an amalgamated local: 

“The 


meeting shall be the highest authority 


general plant membership 


in plant organizations and shall have 





* Source cited at footnote 31, at 8:4. 
Local 174, By-Laws, cited at footnote 52. 

* Source cited at footnote 34, at p. 6. 

* Source cited at footnote 34, at p. 7. 
* Source cited at footnote 31, at 6:16. This 
type of clause commonly appeared in union 


constitutions after a court decision which 
held that, under the Railway Labor Act, the 
union, in presenting grievances before the 
National Railroad Adjustment Board, must 


show that the employee specifically author- 
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jurisdiction over all matters which 
are purely plant problems”’.°® 

In this same local, the representa- 
tives of the local enter the grievance 
handling picture only when their as- 
sistance is requested by the plant 
unit.*° 

Here again, traditional procedures 
not found their into the 
document. 


have 
written 


way 


Subunits of Local Unions 
in Federal Labor Legislation 


the demonstrable 
tance of subunits of 
understanding of the nature of local 
union government, they have received 
very little attention in the voluminous 
literature of unionism. By-and-large, 
governmental 


Despite impor- 


locals to an 


references to union 
units below the local level have been 
fleeting and incidental intelligence in 
works whose main focus 
elsewhere. But aside from its fascina- 
tion as an exercise in the political 
science of the union movement, the 
very existence of the subunit raises 
many perplexing practical problems 
in the area of federal regulatory legis- 
lation. In this final section, attention 
will be given to these problems, first 
in the relatively simple form in which 
they arose under the National Labor 
Relations Act as it was amended in 
1947 and, second, in the relatively 
complicated forms they have assumed 
under the Labor-Management Re- 
porting and Disclosure Act of 1959. 


The National Labor Relations Act. 
1935 to its 


has been 


From its passage in 





union to settle the grievance on 
his behalf and to represent him exclusively 
before the Adjustment Board. Elgin, Joliet 
& Eastern Ry. Co. v. Burley, 325 U.S. 711 
(1945), 9 LC 951,212, aff'd on reh’g, 327 
U. S. 661 (1946), 10 LC § 51,227. 

* Source cited at footnote 31, at 19:5. 

*® Local 174, By-Laws, cited at footnote 5 
at 18:1. 

” Local 174, By-Laws, cited at footnote ! 
at 17:6. 
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the administra- 
Labor Relations 


amendment in 1947, 
tion of the National 
Act does not appear to have encount- 
ered any problems posed by the exist- 
ence of subunits of Because 
the law in this period was concerned 


lc cals. 


entirely with employer practices in 
the field of industrial relations, this 
situation is readily understandable. 
The 1947 Taft-Hartley Amendments 
to the NLRA changed this picture 
The attention 
to the activities of labor 


radically. law 
henceforth 
organizations as well as employers 
and, most importantly from the point 
of view of this study, set forth certain 
criteria to be used in controlling the 
access of labor organizations to the 
processes of the National Labor Rela- 
tions Board. Under Sections 9(f), 
and (h) of the Act, 
Board was barred from investigating 
repre- 


gave 


(gz) 
amended the 
petitions for certification of 
sentatives and from issuing complaints 
of unfair labor practices based upon 
union charges unless the union con- 
cerned had filed a report containing 
certain information about its organi 
zational structure, and 
fees, had filed a financial report and 
its officers had filed (in popular par- 
affidavit. 


pré cedures 


lance) a non-Communist 

To determine whether or not these 
conditions had been met, the NLRB 
had to decide in each case in which 
the issue was raised, the status of the 
party filing the petition or unfair labor 
The Act defined 
as “any organ- 


practice charge. 
“labor organization”’ 
ization of any kind, or 


or employee representation commit- 


any agency 
tee or plan, in which employees partici- 
pate and which exists for the purpose, 
in whole or in part, of dealing with 
employers concerning grievances, la- 
rates of pay, 


bor disputes, 


hours of employment, or conditions 


wages, 


of work.” ® 





“Public Law 101, 80th Cong., (61 Stat. 
136) Sec. 2(5), hereinafter 
Taft-Hartley. 


referred to as 
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The Board had many problems in 
this area, not only because of the 
status of the filing party, but because 
of the additional provision that the 
reports referred to had 
filed by the parent national or inter 


also to be 


national union with which the filing 
organization was affiliated. The con 
cern here, however, will be only with 


raised by subunits of 


the problem ; 
locals and there were only a handful 


of cases in this category. Because the 
cases are so few and because not all 
the holdings are clear-cut, it is perhaps 
best to set the cases forth individually. 

The first 1948 
involved a petition for certification 
filed by Local 568 of the Teamsters. 


568 had 


case arose in and 


Local “branches” in several 


towns of northern Louisiana, Texas 
and Mississippi to facilitate its work. 
The employer’s plant was located at 
Monroe, Louisiana, and the employer 
contended that the Monroe branch of 
the local was the true party in interest. 
The employer stated that this branch 
had the “power to make its own con 
tracts, hoid monthly or special meet 
ings, handle grievances, elect its own 
officers, and conduct all of its own 
affairs insofar as they pertain directly 
to the Employer’s Monroe plant,” and 
that the should thus be re 
quired to comply with 9(f), (g) and 
(h). The Board, however, 

that the branch was merely an 


branch 


decided 
“ad 
ministrative unit” of the local because 
even though the branch, through “a 
self-appointed committee . . . provides 
its own procedure for negotiation of 
contracts and the handling of minor 
grievances and other matters per 
taining to the Employer’s plant 

Only the [local] officers are entitled 
The Board 


Was 


to execute contracts. 

therefore, that 
seeking certification on its own be- 
half, not on behalf of the branch and 


found, the local 





the branch was not required to comply 
with the reporting and non-Com- 


munist provisions of the Act.* 


It should be observed that the entire 
decision was short and lacks sufficient 
detail to permit an analysis of the 
real extent of authority of the branch 
except that actual execution of con- 
tracts rested with the local per se. 
Whether or not Local 568 had its own 
constitution and bylaws back in 1948 
could not be readily determined for 
the purpose of this study. It is inter- 
esting to note, however, that the 
bylaws filed by this local with the 
Bureau of Labor-Management Re- 
ports appear to give various subunits 
of the local considerable authority 
to handle their own affairs without 
the approval of the general member- 
ship of the local, so that the authority 
of the local per se in collective bar- 
gaining and grievance handling may 
be more pro forma than actual.® 


The next case came up in 1954 and 
concerned branches of a local of the 
Operating Engineers. Here again, 
the question was raised as to whether 
or not these branches had to comply 
with 9(f), (g) and (h). Looking at 
the testimony adduced in the case, 
the Board found that the branches 
had “no independent identity,” were 
“established for administrative pur- 
poses only,” and that “such ad- 
ministrative subdivisions of a labor 
organization are not required to comply 
with the filing requirements of the 
Act.” The Board noted that in this 
union at this time, the branches played 


no role at all in collective bargaining 
—the branches being represented by 
the local and the branch members 
being allowed to vote on issues di- 
rectly concerning them only with the 


permission of the local.* 


In 1953 the Board was confronted 
with a 9(f), (g), (h) question involv- 
ing a “sublocal” of the International 
Woodworkers. The Board decision 
itself sums up the situation succinctly 
in the following paragraph: 


“At the hearing it was dem- 
onstrated that the [international] 
constitution of the Woodworkers con- 
tains no express authority for the 
establishment of sublocals; however, 
they are allowed to exist and operate 
as functioning organizations as a mat- 
ter of policy. Further, the record 
now establishes that Sublocal 
12-15 enjoys substantially the same 
autonomy as a local union. Thus its 
members at the Respondent’s plant 
hold regular meetings and elect their 
own officers. The Sublocal’s officers, 
with the full knowledge of . [the 
local], negotiate contracts with the 
Respondent. Sometimes negotiations 
are carried on with a representative 
of . .. [the Local] present, but on 
occasion the officers of the Sublocal 
have done all of the negotiating on 
their own and have signed contracts 
in the name of the jiocal without the 
signature of any local officer. In these 
circumstances, and upon the entire 
record, we find that the Sublocal is a 
labor organization within the meaning 
of the Act.” ® 





®@ FF Strauss and Son, Inc., 80 NLRB 26 
(1948). The constitution of the Teamsters 
international did not specifically sanction 
subunits within locals, as has already been 
noted. 

® Truck Drivers & Helpers Local Union 
No. 568, Teamsters, By-Laws, III-1, IV-6, 
(1959). See footnote 7 regarding status of 
by-laws. 

“Cc. & J. Camp, Inc., 107 NLRB 1068 
(1954). The constitution of the Operating 
Engineers provides for branches of locals. 
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® Northern Crate & Lumber Company, 105 
NLRB 218 (1953). It is interesting to note 
that the Board here based its decision en- 
tirely on the de facto status of the sublocal, 
noting that the sublocal could easily have 
secured de jure status as a local had it so 
desired. This position was consistent with 
other Board cases which recognized the 
existence of a functioning local even where 
such local had not received a charter or 
perfected its organization. 
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The final NLRB case, which was 
decided in 1956, did not involve 9(f), 
(g) and (h), but rather the question 
of whether or not a unit of Local 184 
of the Bakery and Confectionery 
Workers International was the proper 
party to give a notice of contract 
termination. The Board found that 
the local officials were the signatories 
to the contract, that certain of the 
contract obligations were enforceable 
against the local only, that the local 
participated in all the negotiations 
and presented and handled virtually 
all the grievances and that, therefore, 
the local was not a “mere nominal 
party whose approval to terminate 
the contract is not required.” Thus, 
the attempt of the unit to terminate 
the contract ineffective.“* Un- 
fortunately, just what role, if any, the 
unit had in the area of collective bar- 
gaining or grievance handling, indeed, 
its raison d'etre, could not be deter- 
mined from the NLRB decision. 


was 


LMRDA 


The Problems.—The foregoing ac- 
count of the issue of the local subunit 
as it under the Taft-Hartley 
Act is an interesting prelude to the 
same issue as it is developing under 
the Labor-Management Reporting and 
Disclosure Act of 1959. Under Taft- 
Hartley, only those unions which de- 
sired to utilize the processes of the 
Board had to comply with 9(f), (g) 
and (h) of the Act. The LMRDA, in 
contrast, requires not only compli- 
ance with its reporting and bonding 
provisions by over 50,000 unions,” 
but also sets forth minimum standards 


arose 


of interna! conduct which these unions 
must follow in respect to certain of 
their activities. It is clear, therefore, 


that the problems under the LMRDA 
will be much more complex in char- 
acter and the more far- 
reaching in effect than those under 
Taft-Hartley. 


decisions 


First, it should be noted that the 
LMRDA does contain a basic func- 
tional definition of “labor organiza- 
tion”’ which, in all here 


68 


respects 


pertinent, closely resembles the Taft- 


Hartley definition already given. 
Second, and most important, the 
LMRDA in various of its provisions 
refers to the “local labor organiza- 
tion,” to “intermediate and 
to the “national or international labor 
organization” without defining these 
classifications except to name some 
of the bodies which are usually 
grouped under the “intermediate” 
classification. The legislative history 
of the LMRDA does not provide any 
further definitional help and the same 
is true of the regulations and inter- 
pretations issued thus far.” 


be dies” 


It was obvious that at some point 
decisions would have to be made as 
to what types of subunits of locals, if 
any, be considered labor or- 
ganizations within the meaning of 
the LMRDA. Before going into the 
factors which should be considered in 
determining the status of the sub- 
“labor organizations” (and 


are to 


units as 
the decisions of the NLRB as well as 
the definitions of the LMRDA pro- 
vide clues in this area), let us sketch 
out some of the problem of applica- 
tion of the LMRDA which arise 
when a subunit of a local is to be a 
labor organization within the mean- 
ing of the Act. 


In the first place, the subunits, as 
labor organizations, would be re- 
quired to file reports under Title II. 








* Rumford Chemical Works, 115 NLRB 
1260 (1956). : 

“Unions consisting solely of government 
employees are not covered by the Act. 

* Public Law 86-257, 86th Cong., Sec. 
3(i). 
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” See BLMR, Rules and Regulations, 
Part 401, “Definition of Terms: Interpre- 
tations,” Part 451, “Labor Organizations 
Defined.” 





This means an initial Labor Organi- 
zation Information Report (updated 
annually in case of changes), an an- 
nual Labor Organization Financial 
Report and the reports required of 
union officers in certain situations. 
The relations between the subunit 
and any superior organizational unit 
would be governed by Title III where 
a trusteeship was imposed by the 
superior body. These titles of the Act, 
however, pose no particular prob- 
lems of interpretation or application 
once it is determined that a subunit 
of a local is itself a labor organiza- 
tion. 


When a subunit is determined to 
be a labor organization under the 
LMRDA, a question does arise as to 
the status of the “parent” local with 
respect to Title IV governing elec- 
tions and with respect to Section 
101(a)(3) governing increases in the 
rates of dues and initiation fees and 
the levying of general or special as- 
sessments. 

Under Title IV local officers must 
be elected “not less often than once 
every three years by secret ballot 
among the members in good stand- 
ing.” Intermediate bodies, on the 
other hand, have a wider range of 
choice. Their elections may be as 
infrequent as once every four years 
and they may be by direct ballot, like 
the locals, or by electing delegates to 
a convention which in turn selects 
the officers. Section 101(a) (3) simi- 
larly provides that in increasing the 
rates of dues and initiation fees and 
the levying of general or special as- 
sessments, intermediate bodies may 
follow the procedure prescribed for 
local unions or they may utilize the 
alternative procedures not permitted 
for locals. 


The discussion of local union gov- 
ernment above covered plant units in 
the UAW and chapels in the ITU, 
but there are other forms of sub- 
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divisions within locals in other unions. 
Among these are: (1) state-wide 
locals with “districts,” (2) large lo- 
cals with members in a variety of 
industries, so that the local functions 
on a departmental basis, with each 
union department devoted to one in- 
dustry or a group of closely related 
industries and (3) large locals cover- 
ing an industry whose subdivisions 
have different problems, so that the 
locals too are divided along industry 
subdivision lines. Should the sub- 
division and the parent local be re- 
quired to elect their officers directly 
as required for locals or should they 
be allowed the alternative provided 
for intermediate bodies? In some 
unions with subunits, the subunits 
not only elect their own officers but 
elect delegates to a local executive 
convention which in 
turn elects the local officers. In these 
should a distinc- 
locals which 
referendum 


board or local 
varieties of cases, 
tion be made between 
elect local officers on a 
basis, as against those which elect 
local officers by the indirect methods 
described just above? 

The first 
question to be what 
criteria are to be used in judging 
whether or not any particular subunit 
falls within the functional definition 
of labor organization set forth in 3(1) 
of the Act. 


The Criteria of Decision. 
answered is 


It is clear that the words of 3(1), 
standing alone, are not a sufficient 
guide. There are countless organiza~- 
tional units within locals which meet 


the simple criterion of existing “in 
whole or in part” for the purpose of 


“dealing with employers” on griev- 
ances and other subjects of collective 
bargaining. Thus, comparatively few 
locals are without a standing griev- 
ance committee and a negotiations 
committee which is chosen or acti- 
vated when a contract nears its ex- 


piration or renewal date. In plants 
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or industries where the work is par- 
ticularly hazardous, safety may be an 
important factor in colletive bargain- 
ing and the local’s safety committee 
may handle all this 
area. To require reporting from all 
of the possible groups or committees 
which meet the strict words of 3(i) 
would impose a tremendous burden 
not only on the unions but on BLMR 
The solution lies in the di 
rection of distinguishing between 
organizational forms which simply 
help the local in the administration of 
the affairs of the local and those 
forms which have an organic exist 
ence, a structure of their own and a 
substantial degree of freedom in the 
area of collective bargaining. Thus 
to the extent that a subunit of a local 
can be considered as merely an “ad- 
ministrative arm” of the local, it 
would have no obligations under the 
pet 


Turning now to this concept of the 
administrative arm as distinct 
a labor organization per se, it be- 
comes apparent that the total organi- 
zational and structural situation must 
be examined. In general, an adminis- 
trative arm of a unit, 
group, committee, etc., which is cre- 
ated by the local and which exists for 


grievances in 


as well. 


trom 


local is any 


the purpose of assisting the local in 
the work of the local. The adminis- 
trative arm carries out specific tasks 
assigned to it by the local in the col- 
lective bargaining field and does its 
work as the the local. 
Clearly, the administrative arm has 
no functions of its own separate from 
those of the local and it has no exist- 
ence apart from the existence of the 
local upon. which it is completely de- 
pendent for support and direction. 
But the subunit which qualifies as a 
labor organization in its own right 
does have a structure, existence and 


assistant of 


not the 
These 


it is 
local. 
clearer if we 
pitfalls in 


functions of its own 
mere assistant of the 
concepts become 
first 
viewing the problem. 


will 
dispose of certain 

The first pitfall to avoid is that of 
financial resources. Some unions have 
expressed the feeling that if an or 
ganization has no financial resources 
of its own or money subject to its 
control alone, then no reporting at all 
is or should be required. Similarly, 
the fact that local grievance commit 
tees in railroad unions are 
constitutionally entitled to a certain 
portion of the local union dues has 
been referred to when the question 


certain 


of reporting by these committees has 
Clearly, the Act covers 
the penniless local with its 
rich brothers. Financial 
or the authority of a subunit to com 
mand a share of the local dues dollar, 
or the authority of a subunit to levy 
upon the membership covered by the 
subunit, may have meaning in some 
circumstances. Its weight must be 
assessed in the total picture, how 
ever, and not isolated as a determina- 
tive factor. 


been raised. 
along 


resources, 


The second pitfall to be avoided 
comes under the heading of “auton 
omy.” This is a word which is much 
bandied about in the labor 
ment, frequently in conflict situations 
engendering more heat than light. 
The argument that a subunit does or 
does not have “autonomy” may well 
enter into discussions of whether or 
not a particular subunit is or is not 
a labor organization within the mean- 
ing of the Act. This is treacher- 
ous ground. If the word “autonomy” 
is used in the sense of a unit of a 
labor organization having sole and 
final authority to order its own affairs 
in the sphere of collective bargaining 


move- 


and union government, then compar- 





It should be pointed out that there are 
some locals which have subdivisions which 
are neither administrative arms nor labor 
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organizations in any sense; they often have 
purely social functions, but some mix social 
functions with administrative arm functions. 
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atively few organizations below the 
level of the national or international 
are “autonomous.” 

This is so because, for example, 
commonly the internationals do not 
allow their locals to enter into con- 
tracts or go on strike without ap- 
proval of the international. Thus, the 
criterion of autonomy, if this term 
is used in an absolute sense, would 
probably put many locals outside the 
purview of the LMRDA. For this 
reason, the “autonomy” argument 
must always be carefully examined in 
the light of the historical develop- 
ment of the relationship between 
subordinate and parent bodies in the 
labor movement. 


To sum up at this point: a distinc- 
tion must be drawn between an or- 
ganizational unit within a local which 
is a mere administrative arm of the 
local and one which has a structure, 
existence and function of its own. In 
so doing, one must be chary of refer- 
ence to financial status and consider- 
ations blanketed, without discrimina- 
tion, under the word “autonomy.” 


Having said this, what should be 
looked for in subunits of locals which 
would make the subunit of a labor 
organization subject to the Act? In 
brief, the criteria should include a 
rule of some substance and indepen- 
dence in the areas of grievance han- 
dling and collective bargaining, pref- 
erably together with some indications 
of a structure and life of its own such 
as subunit officers and meetings. The 
factors of grievance handling and 
collective bargaining are, of course, 
part of the functional definition in 
3(i). The other factors are not men- 
tioned in the Act, but it is difficult 
to conceive of any subunit having a 
role of some substance and _ inde- 
pendence without some form of these 
structural supports. 

In the actualities of union life there 
will be many variations in the role of 
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‘in a considerable number of 


subunits; some details will pull the 
viewer toward a determination that 
the subunit is an administrative arm 
of the local, while other details point 
in the other direction. These border- 
line cases will be troublesome, but 
the guiding principle in making the 
determination is the total picture pre- 
sented in the light of general prac- 
tice in the union movement and in 
the particular union involved. It is 
for this reason, for example, that the 
fact that the actions of a subunit may 
be subject to veto by the local is not 
of crucial significance in view of the 
parallel fact that many identical local 
actions are subject to the veto of the 
internaticnal. 


The Application of the Criteria.— 
When it is determined that there are 
subunits which are labor organiza- 
tions within the meaning of the Act, 
the question then arises as to what 
type of organizational designation 
should be applied to the subunit and 
the parent local. 


It has already been noted that the 
provisions of the LMRDA are geared 
primarily to three levels of union 
structure: locals, intermediate bodies 
and nationals or internationals. It is 
clear, by definition of the term alone, 
that there can be more than one type 
of intermediate body within a na- 
tional or international. And this is, 
the actual situation. Thus, 
unions 


in fact, 


there are intermediate bodies for dif- 
ferent functions and covering differ- 
ent geographic areas—such as joint 
councils within a city or metropolitan 
area to function in the field of col- 
lective bargaining and a state council 
confined to activities. 
Similarly, in some unions there are 


legislative 


multiple intermediate bodies, each of 
which functions in the collective bar- 
gaining sphere. 


Although the local is usually con- 
sidered to be the lowest structural 
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level of union organization, would it 
not be possible to follow the forego- 
ing line of thought by holding that, 
just as there can be more than one 
type of intermediate body, there can 
also be more than one type of organi- 
zation deserving of the designation 
“local labor organization” within the 
meaning of the Act? Clearly, the con- 
ceptual difficulties of this approach 
are considerable, but these difficulties 
are outweighed by certain practical 
advantages. These practical advan- 
tages appear from an examination of 
the possible alternative determina- 
tions. 

The first alternative determination 
would be to hold that the term “local 
labor organization” can be applied 
only to one unit in the union struc- 
ture—and should be applied only to 
the lowest possible unit. In this case, 


the subunit of the local gets the des- 
ignation of “local labor organization” 
and the local itself becomes an inter- 
mediate body for the purposes of 


compliance with the Act. The effect 
of this determination on the structure 
and operations of the former “local” 
is actually minimal. As an interme- 
diate body, it is true that the term of 
office for officers could not be raised 
from three to four years and the 
election of these officers could be in- 
direct rather than direct. But these 
changes are not required by the Act— 
they are permitted. The new inter- 
mediate body can still choose direct 
election of officers and shorter terms 
of office. Of course, if the new body 
becomes an intermediate body not 
only for the purposes of compliance 
with the Act but for all the purposes 
of the constitution of the national or 
international of which it is a part, 
then various organizational and struc- 
tural changes may be necessary. The 
same is true of the subunits which 
may or may not choose to become 
locals within the terms of the inter- 
national constitution. But again, this 
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is a matter not of the requirements 
of the Act but is a matter of the 
union’s choice. 

The second alternative determina- 
tion would be to require both the local 
and the subunit each to conduct its 
affairs as though each were a “local 
labor organization” within the mean- 
ing of the Act. There would appear 
to be no particular problems for the 
subunit per se in such a decision. 
There would be problems, however, 
for the local in an indeterminate num- 
ber of These involve locals 
which govern their affairs and elect 
their officers by various indirect 
methods, because the Act not 
permit the election of local officers 
indirectly. For example, in some lo- 
cals with subunits, the local execu- 
tive board is composed of delegates 
from the subunits and this local exec- 
board elects the local officers. 
The local officers may be 
from among the executive 
members or may be any local mem- 
ber. In some other locals with sub- 
units, the local holds an annual con- 
vention to which each subunit elects 
delegates, who in turn elect the local 
and similar 


cases. 


does 


utive 
elected 
board 


these cases, 
here described, a re- 


officers. In 
situations not 
vision of election procedures would 
be necessary but it does not appear 
that any structural revamping of the 
local would be involved. However, 
there will undoubtedly be some in- 
creased burden on the locals in terms 
of the physical conduct of the elec- 
tions, particularly where the local is 
geographically widespread. 


BLMR Decisions 


How this matter of subunits is 
being handled by the Bureau of 
Labor-Management Reports is illus- 
trated by three administrative deter- 
minations which have been issued. 

In the matter of the chapels of the 
ITU, the Bureau decided that the 
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criteria of a sufficient degree of sepa- 
rate organization and of a significant 
independent role in collective bar- 
gaining and grievance handling were 
not met. The one such chapel which 
inquired was informed that, on the 
basis of an examination of the consti- 
tutions and bylaws of the interna- 
tional, the local and the chapel, the 
chapel was not a labor organization 
within ‘the meaning of the Act. On 
the other hand, a similar examination 
applied to several plant units of the 
UAW led to the conclusion that the 
criteria of separation in organization 
and collective bargaining put these 
plant units within the meaning of the 
term labor organization as it is used 
in the LMRDA. Thus the UAW 
itself and a plant unit were informed 
that the requirements of the Act 
must be met by this subunit of a 
local. 


It was in a case involving the 
Brewery Workers, however, that the 


3ureau made the fullest statement of 
its position, which can be delineated 
only by reference to both the inquiry 
and the reply. Local 209 of this 
union inquired as to whether it could 
continue its existing method of elect- 
ing local officers. This local has five 
branches, each of which elects dele- 
dates to a meeting which in turn 
elects the local officers. The local 
expressed its own opinion in the fol- 
lowing language: 

“Tt is clear that Local 209 
actually consists of a number of Local 
Unions [branches], each of which has 
a fairly complete and autonomous 


structure, and that the Local itself is 
far more comparable to an interme 
diate body than to a Local Union.” 


The reply of the Bureau allowed 
the local to proceed in its, accustomed 
election procedure by stating that: 
: it is permissible for officers 
of Local 209, since it is in effect a 
parent organization of the branch 
locals, to be elected at a convention 
of delegates representative of the 
branch locals who were themselves 
elected by secret ballot in accordance 
with Section 401 of the Act.” 

From these cases and from all of 
the foregoing material the following 
conclusions can be drawn: 


(1) All of the facts in a particular 
case must be considered together. 


(2) Subunits of locals will be held 
to be themselves labor organizations 
when they show a substantial degree 
of independence in the negotiation of 
collective bargaining agreements and 
indications of an existence organiza- 
tionally separate from the local. 
When the situation in regard to col- 
lective bargaining is marginal, other 
indicia of independence will be fully 
and carefully weighed such as inter 
alia, the processing and settlement of 
grievances, a separate officer struc- 
ture, separate meetings and separate 
handling of funds. 

(3) The parent local, whose sub- 
units are themselves labor organiza- 
tions, may use the alternative pro- 
cedures permitted to intermediate 
bodies under Titles I and IV of the 
Act. [The End] 


Stuart Rothman, General Counsel of the National Labor Relations 
Board, recently announced the appointment of Ulysses T. Boyd as As- 
sistant Regional Attorney in the Board's Puerto Rico Office. Mr. Boyd 
was serving as a senior supervising attorney in the Washington Office 
of Appeals at the time of his appointment. General Counsel Rothman 


said, ‘This is a merit appointment and [was] well earned... . 
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Growth of Third-Party Power 


in the Settlement 


of Industrial Disputes 
By JOHN R. VAN de WATER 


Last month in this JOURNAL, the author presented an extensive Bae- 
deker on the applications of labor law to the construction and equip- 
ping of missile bases. The material in that article was assembled in 
the course of Mr. Van de Water's study of union-management power 
and government policy, fulfilled in part under a grant by the Bureau 
of Business and Economic Research and the Division of Research 
of the Graduate School of Business Administration, University of 
California at Los Angeles. Also growing out of this study, the 
article below seeks to isolate certain standards of conduct for 
government intervention in industrial disputes, particularly at 
missile sites. Mr. Van de Water is an associate professor of 
business administration at UCLA and a member of the California bar. 


H ISTORICALLY, through the growth of English-American statu- 
tory and common law, we have moved in the field of labor- 
management relations from an era that stressed one-sided rights (in 
favor of management) and one-sided duties (on the part of employees) 
to a period of mutual privileges’ for labor and management. The 
earlier era restrained union action through the doctrines of criminal 
and then civil conspiracy. The latter era—seen in America until 
passage of the Railway Labor, Norris-LaGuardia and Wagner Acts, 
permitted nontortious organizational activities for employees and 
nontortious self-heip techniques against such organization for man 
agement. The three named statutes in particular moved this nation 
into an era that stressed one-sided rights (in favor of unionism) and 
one sided duties (on the part of management) ; and through the Taft 
Hartley and Landrum-Griffin Acts we have moved into an era of mu 
tual rights and duties. 

These changes have been dramatic, over time. And equally dra- 
matic has been the growth of third-party power to influence and to 
determine, to lead toward and to enforce, the rights and duties which 
today so broadly govern our labor-management relationships. 

Of course it has been quite natural that during all these eras of 
of transition, management has generally felt that its greatest possible 





*In accord with Hohfeld’s analysis of correlative legal relationships, the right- 
duty relationship involving legally protected rights and legally enforceable duties; 
whereas a privilege for one party connotes a correlative lack of right to legal 
protection in favor of another party. 
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independence in deciding how to run 
an enterprise was desirable. It has 
also been natural that employee 
groups have wanted to limit that 
independence.? Both unions and com- 
panies of course opposed the growing 
role of government regulation where 
their individual freedom of action has 
been limited. 


Yet restrictions have come to both 
parties. Encroachments have moved 
beyond the governance of representa- 
tion and bargaining relations to the 
increasing regulation of wages, hours 
and working conditions, unemployment 
and industrial accident compensation 
and to some extent to labor-manage- 
ment activities directly involved in 
restraints on the marketing of prod- 
ucts. Of course ai! such regulations 
have grown at the state* as well as 
at the federal level where federal 
pre-emption of the field has not pre- 
vented this trend. 


Moving forward from an earlier 
study,’ this paper will concern itself 
with the growth of third-party power 
in determining jurisdictional disputes 
in general and at United States mis- 
sile bases in particular and in the 
settlement of disputes related to the 
interpretation and application of col- 
lective bargaining agreements; for 
these are three principal areas where 
recent encroachments on the private 


decision-making function have been 
particularly important. 
However, this paper will be of 
value only insofar as it succeeds in 
evaluating these trends in accord with 
proper standards and then recommends 
action where needed to improve the 
fulfillment of proper public policy ob- 
jectives in labor-management affairs. 


Standards of Judgment 

It is suggested that three principal 

and to some extent conflicting— 
tests be applied in determining the 
desirability of a shift in the power 
balance as between labor, manage- 
ment and third parties to the labor- 
management relationship: 


(1) Does the shift in power help 
or hinder the protection of proper em- 
ployee interests? (2) Does the shift 
in power help or hinder the protection 
of proper enterprise ownership in- 
terests? (3) Does the shift in power 


help or hinder the dynamic growth 
of industrial productivity? 


In applying these tests, standards 
must of course be set as to appropriate 
employee and ownership interests and 
as to what freedoms should be pro- 
tected and what limitations should be 
imposed and allowed over private ac- 
tivities affecting industrial productivity. 

It is submitted *® that the following 
standards should be applied, in de- 





7 E. Wright Bakke, Mutual Survival, Yale 
Labor and Management Center, New Haven, 
1946; W. S. Woytinsky, Labor and Manage- 
ment Look at Collective Bargaining, Twenti- 
eth Century Fund, New York, 1949; Charles 
R. Walker and Robert H. Guest, Man on 
the Assembly Line, Harvard University Press, 
Cambridge, 1952; Elliott D. Smith, Tech- 
nology and Labor, Yale University Press, 
New Haven, 1939, 

*For remaining restrictions in this last 
area, related to labor law, see John R. Van 
de Water, “Work Restrictions in Antitrust 
Legislation,” 5 LAspor Law Journat 599, 
September, 1954. 

*See the comprehensive study of Harry 
A. Millis and Harold A. Katz, “A Decade 
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of State Labor Legislation, 1937-1947,” 15 
University of Chicago Law Review 305 
(1948). 

*John R. Van de Water, “Applications 
of Labor Law to the Construction and 
Equipping of United States Missile Bases,” 
12 Lasor LAw Journat 1003, November, 
1961. 

° The writer has gone into some detail on 
these issues in articles appearing in 28 
Southern California Law Review 33 (1954); 
3 UCLA Law Review 27 (1955); 6 LABOR 
Law JourNav 87, February, 1955; 7 Baylor 
Law Review i38 (1955); 43 Virginia Law 
Review 155 (1957). 
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termining appropriate corporate policy 
in the field of labor-management re- 
lations: 

(a) Employee rights to engage in 
and to refrain from engaging in legiti- 
mate union activities should continue 
to be protected and employees should 
have the legal right to bargain not 
only on wages and hours but also 
on productivity issues involving the 
technological unemployment and the 
health and safety of present workers.’ 


(b) The equal requirement that or- 


ganized labor and management bar- 
gain in good faith and not intimidate 


each other in the selection of their 
representatives should remain legally 
enforceable. 

(c) It would appear self evident, 
subject to discussion of appropriate 
statutory and judicial declarations 
of public policy, that where the means 
employed or the end sought to be 
served involves a breach of contract, 
historically tortious or criminal con- 
duct, or the violation of a valid statute 
or a legitimate judicial declaration 
of public policy, then the management, 


employee or union conduct involved 
should be subject to restraint.* 


(d) Harassing temporary work stop- 
pages not involving a complete walk- 
out, together with slowdowns and 
sitdown strikes, whether in a specific 
instance treated as tortious or crimi- 
nal conduct or not, should properly 
be left to control by state law and not 
to be held to be protected concerted 
activity.® 

(e} Likewise, those employee and 
union activities engaged in for the 
purpose of causing harm to other 
employees, unions or employers solely 
for malicious reasons, or where an 
objective of benefit to workers is 
absent, should be held illegal in ac- 
cord with the classical economic 
interest test.*° 

(f) The antifeatherbedding proviso 
of our general federal labor relations 
law needs strengthening to require 
that union-enforced demands of pay- 
ment for services not relevant or use- 
ful be made illegal, in addition to the 
present illegality of demands for pay- 
ment for work not performed or not 

be performed," though in such a 





™See John R. Van de Water, “Industrial 
Productivity and the Law: A Study of 
Work Restrictions,” 43 Virginia Law Review 
155 (1957), where this policy is more fully 
discussed with stated limitations. 

* For an extended discussion of the appli- 
cation of these principles, see John R. Van 
de Water, “Influences of the Common Law 
on Make Work Practices in Industry,” 
6 Lasor Law JourNnat 87, February, 1955. 

®As to the sitdown strike, see NLRB v. 
Fansteel Metallurgical Corp., 306 U. S. 240 
(1939), 1 LC 417,042. As to slowdowns, 
see the original doctrine in Elk Lumber Co., 
91 NLRB 333 (1950), and its opposition in 
“The Slow-Down, an Unprotected Con- 
certed Activity—A Pyrrhic Victory for 
Management,” 60 Yale Law Journal 529 
(1951). On intermittent work stoppages 
not involving a full strike, see UAW, Local 
232 v. WERB, 336 U. S. 245 (1949), 16 LC 
{ 64,992. Of course, corresponding managerial 
tactics should likewise be restrained. See, 
for example, “Permissibility of Lockouts, 
Shut-Downs and Plant Removals,” 50 Cali- 
fornia Law Review 1123 (1950). 
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“This doctrine, not universally applied, 
is explained in Charles O. Gregory, Labor 
and the Law (1961 edition), W. W. Norton 
& Co., New York, pp. 52-82. See American 
Guild of Musical Artists v. Petrillo, 286 N. Y. 
226 (1941), 4 LC $60,639; Smith Metro- 
politan Market Company, Ltd. v. Lyons, 16 
Cal. 2d 389 (1940), 3 LC | 60,099: Reinforce, 
Inc. v. Birney, 122 N. Y. S. 2d 369 (1953), 
23 LC { 67,701. 

“As proposed by the U. S. Senate’s 
Labor Committee staff, when this matter 
was under serious discussion nearly a de- 
cade ago. For the near uselessness of Taft- 
Hartley’s Section 8(b)(6), see NLRB v. 
Gamble Enterprises, Inc., 345 U. S. 117 

(1953), 23 LC { 67,437; American Newspaper 
Publishers Association v. NLRB, 345 U. S. 
100 (1953), 23 LC 67,436. For a broader 
view of the managerial right to avoid wasted 
work effort, see General Teleradio, Inc. v. 
Manuti, 133 N. Y. S. 2d 362 (1954), 26 
LC 7 68,521; U. S. v. Petrillo, 332 U. S. 1 
(1947), 12 LC ¥ 51,255. 





manner as not to destroy union ac- 
tion on legitimate issues for collective 
bargaining, as noted earlier. 

(g) No group of employees should 
be induced to engage in or refrain 
from engaging in union activities out 
of fear of economic or other harm to 
themselves or their employer, arising 
as a result of their decision; but, 
rather, legal protection should be given 
so choice may be made, to the fullest 
extent possible, solely on the employ- 
ees’ belief that their economic, social 
and psychological needs can best be 
served by unionism or nonunionism. 


(h) Therefore, the law should pre- 
vent not only direct coercion of em- 
ployees, but also the forcing of em- 
ployers to stop doing business with 
other persons by restraining action 
undertaken at or away from a com- 
mon work situs, whether such action 
involves concertedly induced labor 


or consumption boycotts engaged in 


by individual employees or groups 
of employees—unless it can be proved 
that concerted self-help is being em- 
ployed to force an employer to abide 
by his obligation to bargain with a 
certified union.’” 


(i) Of high importance is the is- 
sue: How can we dynamically protect 
and improve that economic environ- 
ment which will best aid toward ac- 
celerating the growth of American 
productivity, while at the same time 
protecting the legitimate private rights 
of all parties? It is suggested that 
three of the principal means and poli- 
cies toward this end, in the field of 
labor relations, are the following: 
(1) For the law to guarantee that the 
decision on employee selection is in 
the hands of those most certain to be 
motivated toward choosing the most 
efficient employees; (2) For the gov- 


ernment to see that speedy and effec- 
tive action is taken to fulfill the letter 
and spirit of the law, to assure such 
freedom in the selection of employees, 
and assiduously to avoid placing gov- 
ernment power on the side of com- 
promise against such freedom; and 
(3) For the law to support and en- 
courage the execution and enforce- 
ment of contractual obligations actually 
and clearly undertaken between unions 
and employers, with no agreement by 
either party being read into a contract 
to alter existing rights and obligations 
other than by decisions in court and 
in arbitration which are consistent 
with general principles of contract 
construction. 

It is believed that these last three 
principles are consistent with sound 
economics, and that they will aid em- 
ployees and employers to stabilize 
their labor relationships through a 
trend toward agreements clearly un- 
derstood and respected in action. 

What is intended throughout the 
above propositions is the expression 
of a philosophy by which government, 
as the representative of the public 
interest, does not compromise in its 
support of the law. For if the gov- 
ernment compromises, it breaks down 
the will to resist compromise on the 
part of private parties. Indeed, it en- 
courages such private compromise 
and the violation of rights which are 
meant to be legally sustained. 

The government is the largest cus- 
tomer of the labor-management groups 
producing goods and services in our 
major industries. It is therefore in 
the best position, even as a customer, 
to support obedience to the law. And 
as the government itself is law, it is 
submitted that the government should 
always use its great power in support 
of law. A policy of compromise by 








* Note the views expressed and discussed 
in Gregory, cited at footnote 10, at pp. 
528-530, 571-572; Philip D. 
Public Stake in Union Power, University of 
Virginia Press, Charlottesville, 1959; Edward 


1138 


Bradley, The 


H. Chamberlin, et al., Labor Unions and 
Public Policy, American Enterprise Associa- 
tion, Washington, D. C., 1958; Syivester 
Petro, The Labor Policy of the Free Society, 
Ronald Press, New York, 1957 
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government in the enforcement of 
legal rights weakens the fabric of a 
free society. 


Basis of Policy Determination 


So often in the field of labor law, 
we tend to get emotionally involved 
in supporting a particular point of 
view. We may assume the existence 
of a right or duty, of a privilege or 
restriction of a right, or of a power 
or liability 
which emotionally involves us. With- 
out proper foundation, we may be 
come judgmental in favor of what we 
assume to be a public interest, but 
what may be only a private interest 
or point of view. We are then tending 
“to think with our red cor- 
puscles instead of our brain cells.” 
We become emotionally involved. 


related to a specific event 


blood 


It is therefore suggested that we 
need to give as careful attention to 
basic principles as possible, both in 
the abstract and in relation to the 
realities of industrial relations today. 
In viewing these realities we need to 
evaluate current 
change in 


and 
consider 


comprehend 
trends, to 

trends which we objectively feel to be 
desirable in the public interest and to 
avoid a fatalistic attitude about cur 
rent practice and interpretation of the 
law the moment. 
For new trends in labor-management 
relations have been established through 
the leadership and thinking of men 
of the caliber of Holmes and Brandeis. 
As a new maturity of power has come 
to labor and a greater union-manage- 
ment equality has arisen, attention 
needs to be given objectively to what 
trends will serve the national welfare 
as of the present reading, on the basis 
not of private but of public interest. 


any 


exist at 


a> acy 


New Role of the Arbitrator 


One current trend of note involves 
the interpretation and application of 
collective bargaining agreements, both 
in the courts and in the terminal steps 
of the private grievance procedure. 


In Textile Workers of America v 
Lincoln Mills,** Justice William Doug- 
las held that “the agreement to arbi- 
trate grievance disputes is the quid 
pro quo for an agreement not to strike” 
and that Section 301 of Taft-Hartley 
requires enforcement of arbitration 
favor of and against 
added that 
federal law will be applicable and that 
where statutory policy is 
“It]he range of judicial inventiveness 
will be determined by the nature of 
the problem.” Justice Frankfurter 
dissented against the concept of such 


agreements in 
labor organizations. He 


unclear, 


“judicial inventiveness” and against 
the idea that Section 301 
than jurisdictional, it being his belief 
that the mountain of problems raised 
by arbitration agreements was prop- 
erly to be left to the state courts.** 
Many a legal scholar has expressed 
deep concern with what they felt to 
be an “intervention by the federal 
courts into the hitherto private rela 


tionships of employers and unions. 
7715 


was more 


The expressed opposition to the 
Lincoln Mills doctrine has generally 
rested upon the fear of a spread of the 
Cutler-Hammer concept as set forth 
by the highest court of New York**: 
namely that if the judiciary finds “the 
meaning of the provision of the con 
tract sought to be arbitrated is beyond 
dispute, there cannot be anything to 
arbitrate and the contract cannot 
be said to provide for arbitration.” 
The generally expressed reason for 





353 U. S. 448 (1957), 32 LC J 70,733. 

“See Justice Frankfurter’s decision in 
Association of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corp., 348 
U. S. 437 (1955), 27 LC ¥ 69,063. 
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* See Benjamin Aaron, “On First Look- 


ing into the Lincoln Mills Decision,” Pro 
ceedings of the Twelfth Annual Meeting, Na 
tional Academy of Arbitrators, 1959, p. 1. 
* Machinists v. Cutler-Hammer, Inc., 297 
N, Y. 519 (1947), 13 LC ¥ 63,931. 
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opposition to the latter concept is 
that the court is making a decision on 
the merits in a grievance dispute, 
“under the guise of deciding upon 
arbitrability.” *” 

Yet one might argue, why not re- 
fuse to enforce arbitration, if a claim 
that a particular contract clause is 
violated is obviously frivolous? Unions 
as well as management should want 
an industrial government of law and 
not of men. When men negotiate a 
contract, should they not be held to 
their agreement? Should not the usual 
court interpretations govern labor and 
management, as they do other parties? 
Should not a man who gives his promise 
to abide by certain terms of a con- 
tract be bound by those terms, as 
ordinarily interpreted in a court of law? 

The arguments to the contrary by 
both courts and scholars often treat 
the union-management agreements as 
something less than a true contract 
and as more in the nature of a treaty. 
It has also been argued in accord with 
ancient common law that a union, 
usually a voluntary unincorporated 
association, is not a competent per- 
son, cannot be held to its promises 
and therefore cannot supply valid 
consideration as a promisor—or re- 
ceive valid consideration as a promisee 
—there being, therefore, no valid legal 
detriment or legal benefit in accord 
with the requirements of mutuality 
for establishing a binding agreement. 

However, unions have come of age 
both in maturity and in power and 
generally in professional practice as 
well. The Taft-Hartley Act recog- 
nizes this fact, in discarding the com- 
mon law concept that labor unions 
may not sue or be sued. Should not 
union-management agreements and 
relationships be considered as moving 
out of the warfare arena where the 
concept of treaties remains appro- 


priate and into the arena of mature 
men governed by ‘the ordinary con- 
cepts of modern-day law? 

Under the general construction of 
contracts, words are given their ordi- 
nary or common sense meaning unless 
a special meaning is proved in light 
of the practice which governs the par- 
ties themselves. Such a construction 
allows the parties to know better 
what they can count on; their true in- 
tent can better be fulfilled; they are 
forced to be more cautious in frankly 
stating what they are seeking in the 
process of negotiation and reaching 
an agreement; and a lingering cause 
of instability in their relationships 
can be substantially lessened. 

Too few areas are foreseeable, today, 
in determining the cost of operating 
a business. Yet the managers of an 
enterprise—and the union and the 
employees as well—can become far 
more certain in their relationships 
and can gain a greater stability which 
makes for efficiency of the enterprise, 
if the labor-management contract will 
be held to accord with its ordinary, 
common sense meaning. As an enter- 
prise becomes more efficient, the eco- 
nomic foundations for increased real 
wages can also be heightened. 

On June 20, 1960, the United States 
Supreme Court handed down three 
decisions vital to the issue of third- 
party power under collective bargain- 
ing agreements. The first decision 
involved Steel Workers v. American 
Manufacturing Company,*® in which 
the union brought action to compel 
arbitration for reinstatement of an 
employee who had settled a work- 
men’s compensation claim. Because 
the settlement was on the basis of 
permanent, partial disability and the 
inability to continue the physical work 
required by the job in dispute, with 
agreement that the matter was not 





™ See the discussion in William B. Gould, 
“The Supreme Court and Labor Arbitra- 
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* 363 U. S. 564 (1960), 40 LC { 66,628. 
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arbitrable, the district court applied 
the principle of estoppel and the court 
of appeals ruled the grievance to be 
frivolous. Yet Justice William Douglas 
reversed and ordered arbitration, op- 
posing the lower courts’ “preoccupa- 
tion with ordinary contract law.” He 
added that the courts have no business 
in weighing the merits of a case, that the 
agreement was to submit all grievances 
to arbitration and that there is value in 
processing even frivolous claims. 


A second case involved Steelworkers 
v. Warrior and Gulf Navigation Com- 
pany.’® The employer had been subcon- 
tracting on a unilateral decision-making 
basis for 19 years and continued to 
refuse the union’s request year by 
year for a contract clause limiting 
such subcontracting. When _ the 
union later sought to arbitrate a 
claim that such continuing company 
action was a violation of the “no-strike, 
no-lockout” clause, the lower courts, 
noting the management rights clause 
in the controlling agreement, held 
that the union was engaged in “simply 
a play on words” and refused to order 
arbitration. Justice Douglas reversed 
and ordered arbitration, stating: “Gaps 
may be left to be filled in by reference 
to the practices of the particular in- 
dustry and of the various shops covered 
by the agreement. Arbitration 
is the means of solving the unfore- 
seeable by molding a system of private 
law for all the problems which may 
arise. The processing of dis- 
putes is actually a vehicle by 
which meaning and content is given 
to the collective bargaining agree- 
ment.” Douglas added that the arbi- 
trator is selected because he is trusted 
by the parties to look beyond com- 
pany practice to industry practice and 
to consider, when the contract per- 
mits, what effect his decision will 
have on morale, shop tensions and 


productivity. He added, “The labor 
arbitrator is usually chosen because 
of the parties’ confidence in his knowl- 
edge of the common law of the shop 
and their trust in his personal judg- 
ment to bear considerations which 
are not expressed in the contract as 
criteria for judgment.” He therefore 
concluded that “only the most force- 
ful evidence of a purpose to exclude 
the claim from arbitration can prevail, 
particularly where, as here, the exclu- 
sion clause is vague and the arbitra- 
tion clause quite broad.” 

Favoring the views of Justice Douglas 
and opposing the dissenting opinion 
of Justice Whittaker that ousting the 
courts’ normal role “must rest upon 
a clear, definitive agreement of the 
parties,” one author finds and applauds 
the fact that “[t]he burden of proof 1s 
now completely on the shoulders of 
the defendent.” *° A party cannot now 
know, when he has bargained away 
rights, that residual powers which 
were his, before negotiation, remain 
his. Only the tightest of exclusionary 
clauses can now protect his residual 
rights. It is submitted that the stand 
on this matter of Archibald Cox ** is 
substantially different from that of 
Justice Douglas, when he says that 
“the court’s role is limited to deter- 
mining whether the moving party is 
really basing its claim on the contract 
or is seeking to have the arbitrator 
decide according to equity and sound 
industrial relations. In the latter event 
arbitration should be denied. In the 
former case arbitration should be 
ordered in a judgment which should 
also emphasize the restrictions upon 
the arbitrator’s power.” 

How else than by placing upon the 
plaintiff the burden of proof of a 
contract violation and of an agree- 
ment to limit historically existing 
rights and privileges can the stability 





* 363 U. S. 574 (1960), 40 LC J 66,629. 
* Gould, cited at footnote 17, at p. 339. 
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*In “Current Problems in the Law of 
Grievance Arbitration,” 30 Rocky Mountain 
Law Review 247 (1958 ). 
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of labor relations be assured? By 
what other means can the parties 
know that an agreement, once arrived 
at, means what it says and can be 
relied upon? Is it not properly to be 
expected that an arbitrator would 
be bound, as would a court, by his- 
toric standards of contract construc- 
tion, not reading into a _ contract 
limitations on rights and privileges 
other than those clearly agreed to by 
the parties, as demonstrated by the 
words of the agreement and the past 
practices of the parties themselves? 
It is the near-universal view of 
labor and management alike to oppose 
the arbitration of interests but to 
accept the arbitration of rights—in 
other words, to oppose placing power 
in the hands of arbitrators to decide 
new contract terms but to permit to 
arbitrators the power to interpret and 
apply the clauses which the parties 
themselves have agreed to. In accord 
with this spirit, Arthur Goldberg has 
stated that “Compulsory arbitration 
is not tie answer. It is incompatible 
with both our free economy and our 
free lapor movement.” ** Often the 
parties will voluntarily delegate the 
power to interpret an existing con- 
tract. Rarely will they delegate the 
power to decide on new contract terms. 
It would seem self-evident that 
neither party, therefore, would favor 
giving the power to an arbitrator to 
add to their contract that which the 
arbitrator believes will aid morale, 
reduce tensions, or help productivity 
in process of “molding a system of 
private law for all of the problems 
which may arise.” It would rather 
appear to be the private parties’ in- 
tention to limit the arbitrator to deter- 
mining the meaning of the contract 
and the intent of the parties, them- 
selves. After all, each of the parties 
gave up something to gain the con- 
tract by which they were bound and 


it is the parties themselves and not 
the disinterested third person—who 
will leave the scene when the arbitra- 
tion award is handed down—who, 
being vitally affected by the agree- 
ment as stated, will tend to be most 
responsible in determining what the 
correlative rights and duties of the 
parties should be. It would normally 
appear that the right to strike and 
lock out to gain new and additional 
contract terms was foregone—where 
the parties have agreed to a “no-strike, 
no-lockout” clause—in return for what- 
ever concessions were made by the 
opposite party in reaching the current 
agreement, 

The government, it is submitted, 
should conceive of the ideal relation- 
ship as involving private party re- 
sponsibility in determining their own 
destinies, and the government should 
therefore determine policy and inter- 
pretations of the law in such a manner 
as to lead the parties into practices 
between themselves which will accord 
with that ideal. 

It is this writer’s belief that where 
a labor-management environment re- 
sults in forcing frivolous cases to 
arbitration, rather than having a 
“therapeutic” effect, as Justice Douglas 
suggests, the net effect is one which 
adds to the irresponsibility of the 
parties who press the frivolous cases 
and to unrest, instability and reduc- 
tion in mutual confidence. 


The third decision of June 20, 1960, 
involved Steelworkers v. Enterprise 
Wheel and Car Corporation.*®* Here 
the employer opposed the enforcement 
of an arbitration award ordering re- 
instatement with back pay—such back 
pay to continue after the termination 
of the trade agreement under which 
the substantive right to reinstatement 
was established. Speaking again for 
the Supreme Court, Justice Douglas 





“As quoted at 12 Lapor Law JouRNAL 
330, April, 1961. 
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held that an arbitrator “may of course 
look for guidance from many sources, 
yet his award is legitimate only so 
long as it draws its essence from the 
collective bargaining agreement.” He 
adds: “Respondent’s major argument 
seems to be that by applying correct 
principles of law to the interpretation 
of the collective bargaining agreement 
it can be determined that the agree- 
ment did not provide [for rein- 
statement and back pay for the full 
period off the job] and that there- 
fore the arbitrator’s decision was not 
based on the contract.” 

The only question which the writer 
would raise in reference to this case 
is, again: Should not “correct principles 
of law” be applied, to the interpreta- 
tion of collective bargaining agree- 
ments? Should not such agreements 
be considered as having the status of 
contracts between mature parties, just 
as would contracts in general? 


Justice Douglas notes in this third 


decision that the arbitrator has no 
duty to the court to state the reasons 
upon which his decision rests. It would 
therefore appear extremely difficult in 
a case involving a recalcitrant arbi- 
trator, to apply the test set forth by 


Douglas for vacating the arbitrators’ 
award—in other words, the required 
finding that the arbitrator has demon- 
strated infidelity to the essence of the 
contract. 


That “an arbitrator may be wrong, 
but he is never in doubt,” has become 
folklore among the professional arbi- 
trators themselves ;** and it is cer- 
tianly true in practice that arbitrators 
agree to disagree. Very little or no 
common law is developed in the course 
of arbitration. Therefore, without the 
required application of general prin- 
ciples of law to the construction of 
contracts in the field of labor-man- 
agement relations, a desirable oppor- 
tunity for aiding the foreseeability 
of costs and the stability of relation- 
ships is foregone. 


Restudying the Arbitration Clause 

However, if this increase in third- 
party power in the decision-making 
process is to continue in accord with 
the trend established by these three 
Supreme Court decisions—and there 
are indications both at the state and 
federal levels that such a trend shall 
continue **—the parties are free among 
themselves to decide by explicit and 





* Jules Justin, “Arbitrability and the Arbi- 
trator’s Jurisdiction,” Management Rights 
and the Arbitration Process: Proceedings of 
the Ninth Annual Meeting, National Academy 
of Arbitrators, Bureau of National Affairs, 
Washington, D. C., 1956, pp. 2-3. 

*See Radio Corporation of America v. 
Association of Professional Engineering Per- 
sonnel, 291 F. 2d 105 (CA-3, 1961). The 
NLRB holds that a labor contract should 
not be equated with a commercial agree- 
ment, because collective bargaining is a 
continuing process. Therefore, a union shall 
not be held to have waived its rights to dis- 
cuss addition of a specific matter left silent 
in the current agreement but discussed by 
the union in negotiations unless it can be 
said that the union “consciously yielded” 
or clearly waived its interest in the matter. 
The Press Company, Inc., 121 NLRB 956 
(1958). Under this rule the Board has 
recently held that the inclusion of an em- 
ployer’s counter-proposal for guaranteed 
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minimum hourly earnings, as well as an 
exclusive rights clause for management “to 
control, supervise and administer the plant” 
with the contract not to be “interpreted in 
such a manner as to deprive the employer 
of said management rights unless 

expressly required by the provisions of this 
agreement,” did not waive the union’s right 
to consult on changes in piecework pay and 
production quotas arising from methods 
changes, where the employer’s counter- 
proposal was in response to a union pro- 
posal for such consulting and no clause 
requiring such consulting was written into 
the final agreement. Proctor Manufacturing 
Corporation, Inc., 131 NLRB, No. 142 (1961), 
1961 CCH NLRB 4 10,067. Arbitration on 
subcontracting in the absence of explicit 
language requiring it was ordered in Ma- 
chinists, Local 1912 v. United States Potash 
Co., 270 F. 2d 496 (CA-10, 1959), 38 LC 
{ 65,787. But see Dairy, Bakery and Food 
Workers, Local 368 v. National Dairy Prod- 
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unambiguous contract terms that this 
trend shall be avoided in their own 
private relationships. Quite properly, 
the United States Supreme Court in 
none of these cases suggests that the 
parties may not, by agreement, place 
any limitation they wish upon either 
the jurisdiction, or the authority, of 
the arbitrator. Indeed, there are re- 
peated references to the fact that the 
parties retain this right. 


Almost all grievances taken to arbi- 
tration are initiated from the union’s 
rather than from the employer’s side 
—with the attempted broadening of 
rights and lessening of duties being 
at the union’s rather than manage- 
ment’s initiative. It would therefore 
seem clear that the recent Supreme 
Court decisions leave it a matter of 
managerial, not union, initiative, to 
secure those explicit contract terms 
which would limit the power of arbi- 
trators. The industrial relations di- 
rector of one nation-wide corporation 
has informed the writer, for instance, 
that its principal union is understand- 
ably so pleased with the possibility 


of increasing its rights and powers 
through the formerly unforeseen ex- 
pansion of the arbitrai process made 
possible by these Supreme Court de- 
cisions, that it appeared certain the 
company would need to take a strike 
of significant duration to gain, upon 
its contract reopening, the kinds of 
limitations upon arbitrator authority 
and jurisdiction which the company 
assumed to exist before these high 
court pronouncements were handed 
down. 


The late dean of American arbitra- 
tors, Harry Shulman,” has stated his 
view—and with good cause, from his 
own experience—that arbitration is 
in a sense “a substitute for court 
litigation” and for strikes “but in the 
sense in which a transport airplane is 
a substitute for a stagecoach.” Dean 
Shulman went on to suggest that 
when arbitration works fairly well, 
“it does not need the sanction of the 
law of contracts or the law of arbitra- 
tion.” He notes that an arbitrator “‘is 
not a public tribunal imposed upon 
the parties by superior authority which 





(Footnote 25 continued) 

ucts Corp., Grand Rapids Milk Div., 160 F. 
Supp. 34 (DC Mich., 1958), 35 LC § 71,593; 
and Operating Engineers, Local 725 v. Stand- 
ard Oil Company of Indiana, 186 F. Supp. 
895 (DC N. D., 1960), 41 LC § 16,544. It 
was ruled that seniority rights outlast the 
termination date of a collective bargaining 
agreement in Oddie v. Ross Gear and Tool 
Company, Inc., 195 F. Supp. 826 (DC Mich., 
1961), 43 LC $17,069. But see Zdanok v. 
Glidden, 185 F. Supp. 441 (CA-2, 1961), 42 
LC $16,855. See also Volunteer Electric 
Cooperative v. Gann, (Meigs Co., Tenn., Ct. 
App., 1960), 41 LC § 16,537; RCIA, Shoe 
and Textile Salesmen v. Sears, Roebuck and 
Co., 185 F. Supp. 558 (DC Cal., 1960), 40 
LC $66,670; ILGWU, Philadelphia Dress 
Joint Board v. Sidele Fashions, Inc., 187 F. 
Supp. 97 (DC Pa., 1960), 40 LC {[ 66,774. 
However, a recent decision refused to stay 
an action for damages for violation of a no- 
strike clause, in order to force arbitration 
of the no-strike clause itself, on the grounds 
that the three Steelworkers decisions did not 
involve a violation of the no-strike clause 
but only the arbitrability of grievances. 


Vulcan-Cincinnati, Inc. v. Steelworkers, 289 
F. 2d 103 (CA-6, 1961), 42 LC § 16,881. In 
a case that reminds of the American Manu- 
facturing case, a federal district court held 
a veteran to have waived his right to a 
court ruling on re-employment rights under 
the Draft Law when he submitted his com- 
plaint to arbitration. Wright v. Ford Motor 
Co., 196 F. Supp. 538 (DC Mich., 1961), 
43 LC 17,163. The California Supreme 
Court has ruled, consistently with Lincoln 
Mills, that where state courts exercise their 
concurrent jurisdiction with federal courts 
over actions which could be brought in 
federal courts under Taft-Hartley’s Section 
301, “state courts are no longer free to 
apply state law, but must apply the federal 
law of collective bargaining agreements. . . .” 
McCarroll v. Los Angeles County District 
Council of Carpenters, 49 Cal. 2d 45 (1957), 
at p. 60, 33 LC 970,959; cert. den., 355 
U. S. 932 (1958). 

*In his Oliver Wendell Holmes Lecture 
on “Reason, Contract, and Law in Labor 
Relations,” presented at Harvard Law School 
shortly before his death and published in 
68 Harvard Law Review, 999 (1955). 
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the parties are obliged to accept... . 
He is rather a part of a system of 
self-government created by and con- 
fined to the parties. He serves their 
pleasure only, to administer the rule 
of law established by their collective 
agreement.” He notes that “[a]part 
from the specific exclusion of certain 
subjects, as for example, rates for 
new jobs or production standards, he 
is commonly confined.to the resolu- 
tion of grievances or disputes as to 
‘the interpretation or application of 
the agreement,’ or of claims of ‘vio- 
lation of the agreement.’ And quite 
frequently he is enjoined not to ‘add 
to, substract from, or modify any of 
the terms of the agreement.’ In the 
agreement with which I am most 
familiar, he is admonished also that 
he has ‘no power to substitute his 
discretion for the Company’s discre- 
tion in cases where the Company is 
given discretion’ by the agreement, 
and no power ‘to provide agreement 
for the parties in those cases where 
they have in their contract agreed 
that further negotiations shall or may 
provide for certain contingencies.’ ’’** 

Dean Shulman further suggests 
that “[a]nswer in the form of rules 
or canons of interpretation is neither 
practical nor helpful. Long experi- 
ence with statutory interpretation has 
failed to produce such answer. In 
the last analysis, what is sought is 
a wise judgment.” And he adds, 
“His choice from the more or 
permissible interpretations of the lan- 
guage of the agreement, keeping the 
basic conceptions in mind, requires 
an appraisal of the consequences of 
each of the possibilities. Though all 
the parts of the agreement do not 
necessarily make a consistent pattern, 
the interpretation which is most com- 
patible with the agreement as a whole 
is to be preferred over one which 


less 


creates anomaly. The effects on ef- 
ficiency, productivity, and cost are 
important factors to be considered. 
So are also the effects on the attitudes 
and interests of the employees. The 
two sets of factors are not always in 
opposition. ... The interpretation, no 
matter how right in the abstract, is 
self-defeating and harmful to both 
sides if its day-by-day application 
provides further occasion for con- 
troversy and irritation.” Dean Shul- 
man wisely suggests that in many 
instances, where the arbitrator may 
have no authority to act and decide, 
he may properly seek agreement by 
the parties to assign him role of medi- 
ator, in helping the parties to reach 
a mutual agreement as to their rules 
for self-government in instances not 
foreseen at the time when the current 
trade agreement was signed. 

Dean Shulman speaks from the ex- 
perience of an arbitrator selected as 
permanent umpire, where his long- 
term role elicited confidence of both 
sides in his integrity, independence, 
courage, practical sympathy, depth 
of deliberation and intelligence. Un- 
der such circumstances, the parties 
may well be willing to extend far 
more authority to their arbitrator 
than in those instances where strangers 
are repeatedly selected from a sup- 
plied list of potential arbitrators for 
ad hoc decisions by the strike-off 
method. It is the writer’s contention 
that where such mutual confidence 
has not been established as was the 
case with Dean Shulman, greater 
caution should be displayed even than 
that shown by the Ford Motor-CAW 
contract referred to above in Dean 
Shulman’s quotation. 

The writer would suggest that the 
following questions should be con- 
sidered by both parties in reaching 
their agreement to establish or amend 





* Citing Agreement Between Ford Motor 
Co, and United Automobile Workers, CIO 
Art. III, Section 21 (1949, 1950). 
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an arbitration procedure, in order 
that they may better know the extent 
to which third-party power shall re- 
place their own decision-making 
function **: 

1. Shall the courts, or the arbitra- 
tor, decide in the first instance on 
arbitrability ? 7° 

2. In the alternative, shall the par- 
ties be able to raise the question of 
arbitrability with the administering 
agency, in other words, with the in- 
stitution to which the parties agree 
to look to secure their arbitrator? 


3. Where the arbitrator is given 
the initial decision power on arbi- 
trability, shall such decision be sepa- 
rated as an issue from the arbitrator’s 
decision on the merits, in order to 
avoid the arbitrator’s determination 
on the merits regardless of his de- 
cision on arbitrability, so that he can 
accomplish each assigned job with- 
out loss of authority ? *° 


4. In the alternative, where arbi- 
trability is contested and an arbitra- 
tor is given the initial decision power 
on arbitrability, shall it be required 
that a different arbitrator be appointed 
to hear the case on its merits where 
the first arbitrator rules that the case 
shall be heard? Will not such a rule 
protect arbitrators from a charge that 
they ruled in favor of arbitrability 
because their own future income was 
at stake? 

5. Should the parties explicitly state 
a right to refuse to go to arbitration 
on “frivolous claims,” in other words, 
where one party or the other, as 
determined by a court, would merely 
be making “a play on words” in order 
to drag their case under a particular 
contract clause? 


6. Under the particular conditions 
and procedures. for arbitration, should 
the parties stipulate that the arbitra- 
tor must, in interpreting and applying 
the contract, limit himself to deter- 





* Many of these questions will appear to 
the reader if he studies Justin’s excellent 
paper presented before the National Academy 
of Arbitrators on “Arbitrability and the 
Arbitrator’s Jurisdiction,” cited at footnote 24. 

* For a discussion of arbitration as against 
the judiciary as the forum for initial deter- 
mination of the arbitrability issue, see the 
views expressed in Freidin, Labor Arbitra- 
tion and the Courts, University of Pennsyl- 
vania Press, Philadelphia, 1952. It is the 
contention of Professor Harold W. Davey, 
in Management Rights and the Arbitration 
Process, cited at footnote 24, at p. 38, that 
“If a party genuinely feels that a particular 
dispute is non-arbitrable, i.e., that its sub- 
ject matter is outside the contractual agree- 
ment to arbitrate, and he chooses the court 
rather than the arbitrator to test the validity 
of his belief that the dispute is in fact non- 
arbitrable, his action clearly implies lack of 
faith either in the arbitrator’s ability to 
understand or in the arbitrator’s ability to 
resist the temptation to enlarge improperly 
the scope of his jurisdiction. In either case, 
such lack of faith constitutes a serious in- 
dictment of arbitrators and the arbitration 
function.” This writer would rather con- 
sider such a stand an indictment of some 
arbitrators, an expression of concern about 
which arbitrator may be assigned a par- 
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ticular case where this matter cannot, at 
least in light of the psychological position 
in which a party finds himself, be subject 
to that party’s control. Such an attitude 
of reliance upon the court to determine 
arbitrability is not considered by the writer 
to be an indictment of the arbitration func- 
tion itself. Professor Davey continues his 
statement with ~ recognition that “Some 
foundation for this scepticism undoubtedly 
exists. Arbitrators are human and may well 
be more deeply convinced of the utility of 
the arbitration mechanism than the parties 
they serve. Therefore, some arbitrators 
may be prone to take a more elastic view 
of arbitrability than perhaps they should.” 

” As noted by Justin, cited at footnote 24, 
“unless the parties agree to separate the 
issue of arbitrability and allow the arbitra- 
tor to decide that issue in an independent 
award, the parties must be prepared to 
proceed with the merits of the case and 
submit the entire dispute to the arbitrator. 
This is not an ‘arbitrary’ choice on the 
arbitrator’s part. It stems from the respon- 
sibility which his office places upon him and 
which he undertakes upon accepting the 
role of arbitrator. His office of arbitrator 
constrains him to decide all the issues sub- 
mitted to him and to make a final deter- 
mination of them.” 
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minations of whether the words of 
the contract itself have been violated 
in accord with their common-sense 
meaning or a proven, particular mean- 
ing demonstrated by the mutually in- 


* 


tended practice of both parties: 


7. In the alternative, shall the arbi- 
trator be allowed to utilize his own 
ideas, de novo, of what he personally 
believes will aid morale, production, 
smooth relationships, or the accom- 
plishment of abstract justice, in de- 
termining substantive rights and 


required restitution in individual cases? 


8. Shall the arbitrator be permitted 
to look to industry practice, as well 
as the practice of the parties, in de- 
termining the meaning of contract 
terms and/or the “industrial common 


law” which shall govern the parties 
beyond the words of the contract it- 
self? * 

9. Shall the arbitrators’ 
in particular cases be treated as stare 


decisions 


decisis ?°* 

10. Do the parties wish to require 
that the arbitrator be bound by strict 
rules of law and evidence? 


11. Shall the parties require that 
the arbitrator’s award be given with 
accompanying opinion or explanation ? ** 


12. Where the agreement is silent 
on a matter in dispute, do the parties 
wish the arbitrator to decide such 
matter or to be bound by a deter- 
mination that the issue is outside of 


his jurisdiction ? 





* For instance, the highest court of New 
York, in a four to three decision, set aside 
an arbitrator’s award where contract lan- 
guage was construed in light of the custom 
and practice in the industry, the majority 
holding: “As the language employed to 
express the Union’s agreement leaves no 
doubt as to its meaning, there is no 
occasion to resort to other means of interpreta- 
tion.” This accords with the basic philoso- 
phy of Machinists v. Cutler-Hammer, Inc., 
cited at footnote 16. Preceding Justice 
Douglas’ determination in the triumvirate 
of cases noted above, there has developed 
a wide divergence of viewpoint among the 
courts on the extent to which an arbitrator 
may look to industry practice where a con- 
tract is silent on this matter. 

* We are here concerned with determin- 
ing the precedent value of prior awards in- 
volving the same two parties. Shulman’s 
stand in the lecture cited at footnote 26 
has been that “a form of precedent and 
stare decisis is inevitable and desirable” even 
as to awards made earlier in time and in- 
volving different parties. He adds, “Because 
the publishing business has made arbitra- 
tion awards generally available, they are 
being used in this way both by the parties 
and by arbitrators. But they are not so 
used in the belief that they are entitled to 
any particular precedential value, for they 
are not so entitled. Their value, if any, lies 
rather in their suggestion of approach or 
line of argument, or perhaps in their char- 
acter of evidence as to practice in other 
enterprises. As such evidence, it must be 
used, of course, with great circumspection 
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because of its limited character, with ample 
opportunity for the parties to consider it.” 
Justin, cited at footnote 24, at p. 20, notes 
that “While a prior award between the par- 
ties does constitute a ‘contract of settlement’ 
by the parties themselves and therefore can 
be considered as material evidence on the 
merits of the dispute, it does not constitute 
a ‘judicial precedent’ affecting the arbi- 
trability or limiting the arbitrator’s juris- 
diction in future cases between the parties, 
unless by their contract the parties agree 
that it should.” 

* Justin, cited at footnote 24, at p. 20, 
again notes that “Unless restricted by the 
contract or submission agreement or an 
applicable state statute, the arbitrator is not 
bound by the strict rules of law or evi- 
dence.” Such nonbinding rules include the 
principle of stare decisis, enunciated earlier. 

*In holding for such requirement Shulman, 
cited at footnote 26, notes that “the opinions 
may convince the parties that their arbi- 
trator is inadequate and should be replaced 
This may work a hardship, and at times 
even an injustice, on the arbitrator. 3ut 
that is a risk which the parties are entitled 
to impose on his occupation and which is 
a necessary feature of the system.” It should 
be recalled that Justice Douglas note in the 
Enterprise case, cited at footnote 23, that in 
absence of such a private agreement, the 
court has no power to require an arbitrator 
to explain and cite the contractual support 
for his award. 

* Of course, in the usual case of griev- 
ances against the employer, binding the 

(continued on following page) 
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13. Where the parties determine 
that certain matters are outside the 
scope of arbitration, shall the parties 
still be required to negotiate on such 
matters in contemplation of possible 
additions to the current contract’s 
terms? Likewise, shall the parties 
remain free to strike or lock out as a 
means of accomplishing additions, 
not involving modifications, to the 
present agreement? * 

14. How far do the parties want 
to go, in explicitly excluding named 
areas and subject matter from the 
grievance and/or arbitration proce- 
dure? This question becomes vital 
in light of the admonition of Justice 


Douglas in the Warrior case as quoted 
above, that “In the absence of any 
express provisions excluding a par- 


ticular grievance from arbitration, we 
think only the most forceful evidence 
of a purpose to exclude the claim can 
prevail.” *7 

15. Do the parties intend that col- 
lateral agreements, oral or written in 
nature, arrived at before and during 
the contract term, and “past practice” 
engaged in, shall be considered part 
of the current collective bargaining 
agreement and therefore within areas 
of arbitrability rather than as “adding 
to” the collective bargaining agree- 


38 


ments? ‘ 








(Footnote 35 continued) 

arbitrator by a nonarbitrability requirement 
will generally, in effect, decide the matter in 
support of the employer’s freedom of action 
—at least for the present contract term. 
However, if the residual rights doctrine is 
considered applicable by the parties, or at 
least is accepted by both parties in the 
process of negotiation, then in the presence 
of a broad no-strike, no-lockout clause, the 
parties have determined that all matters 
which by contract or. law have not limited 
the employer’s and the union’s freedom of 
action shall finally be left, during the con- 
tract term, within the area of unilateral 
decision-making. 

* Section 8(d) of the Taft-Hartley Act 
defines the legal requirement of collective 
bargaining as involving “ihe negotiation of 
an agreement, or any question arising there- 
under,” but does not permit the forced 
termination or modification of the contract 
during its term. However, an employer 
may not refuse to bargain over terms and 
conditions which are in no way treated in 
the contract and were never negotiated dur- 
ing the discussions leading up to that con- 
tract. NLRB v. Jacobs Manufacturing Co., 
196 F. 2d 680 (CA-2, 1952), 21 LC ¥ 66,949. 
Such terms are new “additions” to the con- 
tract rather than modifications of the con- 
tract within Section 8(d) and are therefore 
not restricted against strikes during the 
contract term (refusal to bargain on such 
“additions” constituting an unfair labor 
practice). (If, however, the issue had been 
discussed during negotiations that led to 
the final contract, yet had been excluded 
from it, either party may refuse to discuss 
it. It has been held that a contract pro- 
viding that it could not be reopened for 
changes in its terms “or additions of new 
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subject matter” constituted a waiver of any 
right to require bargaining on any matter 
during the hife of the contract, whether or 
not contained therein. or discussed during 
the formulation thereof (since it expressly 
precluded the foregoing “additions” excep- 
tion). The Borden Co., Mariposa Div., 110 
NLRB 802 (1954). For discussion of the 
Board’s strict limitation on waivers through 
contract silence on items proposed during 
negotiations, however, see summary of Press 
Co. and Proctor Manufacturing Co. decisions, 
cited at footnote 25.) 

* Hence, in a ruling contrary to that in 
the Warrior case, a federal district court 
refused to order arbitration of the sub- 
contracting issue where the arbitration clause 
stated that proposals to modify, amend or 
terminate the contract would not be arbi- 
trabie. Operating Engineers, Local 725 v. 
Standard Oil Company of Indiana, cited at 
footnote 25. It was held that “the exclu- 
sion clause is plain, explicit and specific.” 
This particular clause was sufficiently broad, 
however, that it would leave a party relying 
upon it in danger of a court ruling that it 
was not exclusionary. The more specific 
the clause can be drawn, the greater is the 
certainty that it will be ruled an exclusion. 

* While there are divided views on this 
matter, in determining arbitrability where 
the contract is silent on the intent of the 
parties on this issue, Justin, cited at foot- 
note 24, suggests “that a ‘collateral’ agree- 
ment that relates to the area covered by a 
contract clause, if proved, becomes as much 
a provision of the contract as the written 
provision itself. To the same degree, a ‘past 
practice’ based on conduct of prior griev- 
ance settlements, if proved, becomes, in 
effect, a collateral supplement or addendum 
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The raising of the above questions 
is for the purpose of urging that private 
parties should, wherever practicable, 
solve these issues explicitly as between 
themselves. As suggested by Pro- 
fessor Harold W. Davey, “In a 
model relationship from the stand- 
point of stable and constructive con- 
tract administration, the parties agree 
on the role they wish arbitration to 
play and conduct themselves in ac- 
cordance with such fundamental un- 
derstanding. Insofar as carefully 
drawn contract language can accom- 
plish the purpose, the contract will 
delineate those matters which are 
arbitrable and those which are not. 
More important, however, is a joint 
willingness to abide by the principle 
that the parties themselves are best 
fitted to decide arbitrability issues 
that may arise.” 

The clarity of the parties’ explicit 
statement of their reserved rights has 
become increasingly important, in 
view of the Supreme Court determi- 
nation of arbitrators’ powers.*® 


Third-Party Power in Selection 
of Employees 


Earlier in this article attention was 
given to the issue of which party— 
the employer, the union or the gov- 
ernment—should have authority for 
selecting those individual employees 


and groups of employees who have 
the aptitudes and abilities, developed 
skills and experience, best to accom- 
plish the work to which the employees 
are to be assigned. 

It would appear that the National 
Labor Relations Act as amended had 
clearly decided this issue in stating, 
in its Section 8(b)(4)(D)," that “It 
shall be an unfair labor practice for a 
labor organization or its agents 
to induce or encourage the employees 
of any employer to engage in a strike 
or a concerted refusal . . . to perform 
any services where an object thereof 
is ... forcing or requiring any em- 
ployer to assign particular work to 
employees in a particular labor organ- 
ization or in a particular trade, craft, 
or class rather than to employees in 
another labor organization or in another 
trade, craft, or class, unless such em- 
ployer is failing to conform to an 
order or certification of the Board 
determining the bargaining repre- 
sentative for employees performing 
such work 4 

Yet in settling disputes over this 
issue by government intervention, it 
is held in Section 10(k)*? that “When- 
ever it is charged that any person has 
engaged in an unfair labor practice” 
of the above type, “the Board is em- 
powered and directed to hear and de- 
termine the dispute out of which such 





(Footnote 38 continued) 

to the written contract. And, under the 
commonly used ‘limited’ arbitration clause, 
the arbitrator has jurisdiction to decide a 
grievance arising thereunder.” The effect 
of a “reopener” clause, as tolling or not 
tolling a no-strike clause, also deserves the 
explicit consideration of the parties. For a 
court of appeals decision reversing a dis- 
trict court stay of arbitration of a dispute 
over merit increase procedures and denying 
the employer’s request for stay through 
offer of evidence beyond express contract 
terms, see Radio Corporation of America v. 
Association of Professional Engineering Per- 
sonnel, cited at footnote 25, wherein the broad 
applicability of Section 3C1 of Taft-Hartley 
and of the Declaratory Judgments Act, 28 
USC Secs. 2201, 2202, are discused. The 
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ordering of arbitration was founded on the 
American Manufacturing and Warrior cases, 
cited at footnotes 18 and 19. But the court 
noted “that neither this holding nor any- 
thing said in this opinion is intended to 
prejudge in any way the merits of the dis- 
pute which the arbitrator will be asked to 
decide.” 

* In Management Rights and the Ariitration 
Process, cited at footnote 24, at p. 36. 

“See the industry view, by James C. 
Phelps, and the labor view, by Arthur J. 
Goldberg, on management’s reserved rights, 
in Management Rights and the Arbitration 
Process, cited at footnote 24, at pp. 102-129, 
and the discussion which follows these 
statements. 

“29 USC Sec. 158(b)(4)(D). 

“29 USC Sec. 160(k). 





unfair labor practice shall have arisen, 
unless the parties to such dis- 
pute submit to the Board satisfactory 
evidence that they have adjusted, or 
agreed upon methods for the volun- 
tary adjustment of, the dispute. Upon 
compliance by the parties to the dis- 
pute with the decision of the Board, 
or upon such voluntary adjustment of 
the dispute, such charge shall be dis- 
missed.” 

A Supreme Court decision ** has 
recently reversed the Board’s former 
position that it would normally not 
be the government’s administrative 
duty to decide which group of em- 
ployees should be assigned to par- 
ticular work, where such jurisdictional 
disputes arose.** 


Briefly, the facts in the case decid- 
ing this issue were as follows: Co- 
lumbia Broadcasting System employs 
both “technicians” and “stage em- 
ployees.” A dispute arose as to which 
group was entitled to handle the 
When 


lighting of remote telecasts. 
Columbia assigned the work to the 
stage employees, the technicians re- 
fused to operate the cameras and the 


program was cancelled. Thereupon 
Columbia filed a charge under Section 
8(b)(4)(D). The Board issued a cease 
and desist order but did not affirm- 
atively allocate the disputed task to 


one of the competing unions.*® The 
Second Circuit reversed the Board * 
and refused to enforce the cease and 
desist order on the grounds that Sec- 
tion 10(k) had not been complied with.* 

The Supreme Court, noting that 
other circuits had decided the same 
issue as the now before them, 
stated **: 

“We agree with the Second, Third, 
and Seventh Circuits that Section 
10(k) requires the Board to decide 
jurisdictional disputes on their merits 
and conclude that in this case that 
requirement means that the Board 
should affirmatively have decided 
whether the technicians or the stage 
employees were entitled to the dis- 
puted work.” 

Regardless of the fact that this 
decision was apparently proper in 
carrying out final Congressional in- 
tent, it is submitted that this necessary 
result is unfortunate and undesirable. 
The law as now interpreted removes 
the work allocation decision from the 
person economically most responsive 
and places it upon the shoulders of 
disinterested third parties. It is of 
interest to note that it was not the 
intent of the author of the jurisdic- 
tional strike settlement procedure to 
place its full burden on the Board.*® 
Disagreement has been expressed 


one 





“NLRB v. IBEW, Local 1212, Radio and 
Television Broadcast Engineers, 364 U. S. 
573 (1961), 41 LC ¥ 16,700. 

“See Guy Farmer and N. Thompson 
Powers, “The Role of the National Labor 
Relations Board in Resolving Jurisdictional 
Disputes,” 46 Virginia Law Review 660 
(1960), at p. 673. 

“IBEW, Local 1212, Radio and Television 
Broadcast Engineers, 121 NILLRB 1207 (1958). 
See also 119 NLRB 954 (1958). 

“NLRB v. IBEW, Local 1212, Radio and 
Television Broadcast Engineers, 272 F. 2d 713 
(CA-2, 1959), 38 LC § 66,008. 

“ Case cited at footnote 46. 

“Case cited at footnote 43, at p. 579. 

“See NLRB v. Plumbers & Pipefitters, 
Locals 420 and 428, 242 F. 2d 722 (1957), at 
p. 725, 32 LC 770,585. Judge Hastie, in 
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reviewing the legislative history of the Act, 
points out: 

“The issue first arose in the Senate when 
Senator Morse proposed a scheme to settle 
industry disrupting jurisdictional disputes 
either by direct Board adjudication or by 
compulsory arbitration through a Board- 
appointed arbitrator. 93 Congressional Record 
1846, 1847, 2 Legislative History, Labor Man- 
agement Relations Act of 1947, pp. 985, 987. 

“The Conference Committee . . . omitted 
the . . . alternative procedure of appoint- 
ing an arbitrator .... 

“When this Conference report came to 
the floor, Senator Morse objected 
that the amended version would compel the 
Board itself in every case to determine ‘the 
proper work strikes’ rather than permitting 
the Board to delegate the function to arbi- 
trators who could more effectively utilize the 
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with this result, with legislative 
amendment suggested to rectify the 
situation.*° 

It can readily be affirmed that man- 
agement should be subject to the 
bargaining rights of the majority- 
chosen union over wages, hours, 
working conditions, protection of 
worker health and safety, the avoidance, 
if practical, of technological unem- 
ployment in the course of technological 
change and such other items as directly 
affect the physical and economic well- 
being of present employees on jobs.™ 
Yet it is not right to disturb manage- 
ment’s free choice of personnel. Rather 
the employees, once hired, should have 
the opportunity for protecting their 
own interests through the collective 
bargaining process. Job applicants are, 
of course, to be properly protected 
by law from discriminattion because 
of union attitudes and activities.” 

It is management which has the 
economic interest in selecting the 
most efficient employees, not the union, 
nor even the government—whose off- 
cials are not directly affected by the 
decision as made. This is not just a 
matter of leaving the legal right of 
decision on how to expend a com- 
pany's money in the hands of those 
who invest the funds and their ap- 
pointees, although a firm and sound 
principle of justice is here involved.** 
It is also best for the country and the 
economy as a whole, to leave decision- 
making in the hands of those whose 
work and position place them under 
the economic incentive to make those 
decisions which will lead to the most 


efficient use of the nation’s economic 
resources. 

This does not mean that labor would 
be without protection by such man- 
agerial freedom of choice. Indeed, 
labor in general will benefit by plac- 
ing decision-making on manpower 


selection and allocation in the hands 
of those who will best enhance labor 
efficiency, who will thereby best help 
to enhance the gross national product 
and who will thereby best help to 
improve the economic base from which 


the real wages of workers can effec- 
tively rise.°* That decision-maker 
who will tend best to avoid waste in 
the utilization of manpower will tend 
best to advance the total wealth pro- 
duced by industry. And the larger 
that total wealth, the greater is the 
potential worker as well as of others 
who contribute to producing that we 
who contribute to producing that wealth. 

But how do individual workers and 
groups of workers gain protection, so 
that they are given their fair share 
of this wealth? By exactly the same 
means as always: They can bargain 
as individuals and they can form 
unions to bargain unitedly. The em- 
ployer who is free to select the most 
efficient work force is not freed from 
his duty to bargain with his employees 
in the manner they see fit to impose. 

That management should, in prin- 
ciple, be free in making its selection 
of the most efficient skill groups has 
been the position of the National 
Labor Relations Board. In a particular 
case °° millwrights, engaged in installing 
a conveyor system, struck in protest 





(Footnote 49 continued) 
fact-finding process of arbitration and its 
economic approach. 93 Congressional Record 
6452, 2 Legislative History, Labor Manage- 
ment Relations Act of 1947, p. 1554.” 
Farmer and Powers, cited at footnote 
44, at pp. 667, 709. For a broad review of 
current practice, see Irving Kovarsky, “The 
Jurisdictional Dispute Under Taft-Hartley,” 
12 LasBor LAw JourNnavt 944, October, 1961. 
" Gregory, cited at footnote 10, at pp. 105 
and following. 
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*29 USC Sec. 158(a) (3). 

* See Ballantine on Corporations, rev. ed., 
Callaghan and Co., Chicago, 1946, at pp. 156 
and following, and cases cited therein. 

* See Committee for Economic Develop- 
ment, Research and Policy Committee, 
“How to Raise Wages,” 1 Lasor Law 
Journat 841, August, 1950, at p. 852. 

29 USC Secs. 158(a)(5) and 158(d) 

* Carpenters and Joincrs, 88 NLRB 844 
(1950). 





over the assignment of the installa- 
tion of a bottling machine to machinists. 
The Board held that the millwrights 
were not lawfully entitled to force the 
employer to assign to themselves the 
disputed work. In deciding this case 
the Board, citing its decision in Juneau 
Spruce Corp.,®" stated °°: 

“The Board has specifically held 
that [Sections] 8(b)(4)(D) and 10 
(k) do not deprive an employer of 
the right to assign work to his own 
employees, nor were they intended to 
interfere with an employer's right to 
hire, subject only to the requirement 
against discrimination as contained 
in [Section] 8(a) (3).” 

The Board has continuously recog- 
nized it to be illegal under Section 
8(b)(4)(D) to force an employer to 
select employees of a particular union’s 
choice rather than to use the em- 
ployees whom he has chosen.*® The 
Board has also held it an unfair labor 
practice as bad faith bargaining un- 


der Section 8(d) for a union to strike 
to force management to hire extra 
personnel, in violation of manage- 


ment’s contractual rights. In addi- 
tion to Board-sought injunctions 
against such practices, damage suits 
are made available against the illegal 
jurisdictional strikes® and against 
breach of trade agreements in gen- 
eral. In relation to the last point, 
for example, it has been held that 
striking rather than using the estab- 
lished arbitration machinery to settle 
a work assignment issue is a violation 


of contractual intent and results in 
liability for damages.®* 


Employee Selection 


The Board has recognized its obli- 
gation under Section 10(k) to decide 
if an employer has been violating 
union certification rights, or rights 
under a union contract, in the em- 
ployer’s decisions on the makeup of 
the work force.** This protection 
need not be changed if decision-making 
power on the hiring of personnel were 
in the hands of the employer. With 
this limitation, together with the 
union’s existing right to enforce its 
contracts by direct court action, it is 
submitted that the power and right 
of employee selection should be re- 
turned to the employer and summarily 
protected from direct or indirect union 
jurisdictional dispute pressures. 

By illegal jurisdictional strikes, or 
threats thereof, the country can be 
coerced into removing this hiring 
decision from the economically most 
responsive party. However, the remedy 
should not be to remove the proper 
decision-making power. It should 
rather be to stop the illegal coercion. 


Coercive conduct which deprives 
the employer of the opportunity to 
select the most productive persons 
adversely affects industrial productivity, 
not to mention the amount that 
productivity suffers during the dis- 
pute over ultimate selection. It is for 
this reason that it is thought best to 





* 82 NLRB 650 (1949). 

*™Case cited at footnote 56, at p. 850, 
note 8. 

® Mine Workers, 101 NLRB 425 (1952); 
Teamsters, Truck Drivers and Chauffzurs, 92 
NLRB 1715 (1951); Carpenters and Joiners, 
cited at footnote 56; JLWU, 82 NLRB 650 
(1949). 

® Longshoremen’s Association, District Coun- 
cil of Puerto Rico, 88 NLRB, No. 182 
(1950). 

“ITLWU v. Juneau Spruce Corp., 342 U. S. 
237 (1952), 20 LC ¥ 66,704. Damages of 
$750,000 were awarded under Sec. 303, USC 
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187. See also Denver Building and Construc- 
tion Trades Council v. Shore, 132 Colo. 187 
(1955), 28 LC § 69,402. 

@ Boeing Airplane Co. v. Machinists, Aero- 
nautical Industrial District Lodge 751, 188 F. 
2d 356 (CA-9, 1951), 19 LC ¥ 66,258; cert. 
den., 342 U. S. 821 (1951). See also Gen- 
eral Electric Co. v. Electrical, Radio and 
Machine Workers, 353 U. S. 547 (1957), 32 
LC § 70,735. 

* Teamsters, Local 25 v. W. L. Mead, Inc., 
230 F. 2d 576 (CA-1, 1956), 29 LC § 69,802. 

* Case cited at footnote 43, at p. 577. 
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serve the objectives of the real parties 
in interest—management, labor and 
the public—by not removing the 
decision-making function from the 
party economically most responsive— 
management—but rather by removing 
the obstruction to successful imple- 
mentation of this function by man- 
agement. 


It should be noted that under 
present Taft-Hartley requirements, a 
jurisdictional strike must be involved 
before the Board could hear and de- 
cide such a dispute; for as the Act 
states ®°: “Whenever it is charged 
that any person has engaged in an 
unfair labor practice within the mean- 
ing of paragraph (4)(D) of section 
8(b), the Board is empowered and 
directed to hear and determine the 
dispute It seems anom- 
alous to require a union to go on 
strike in violation of a no-strike policy, 
before it could secure government aid 
in settling its jurisdictional dispute. 

A threat of a jurisdictional strike 
or other pressure to “cause” a work 
assignment contrary to that deter- 
mined by the employer would prop- 
erly be a condition precedent to the 
employer's right of administrative and 
judicial review of jurisdictional issues, 
though no such condition precedent 
should be required where the com- 
plainant is a union or aggrieved em- 
ployee. It is submitted that the 
Board’s only test in determining an 
employer right of appeal should be 
whether the employer — subjectively 
felt, with some reason of substance, 
that he was placed under pressure 
preventing his free exercise of right 
of selection; and any such pressure 
should be ruled illegal. The union, 
however, not employing such pres- 
sures, should be extended a right of 
appeal to determine whether a law 
has been violated, such as employer 
encouragement or discouragement of 


unionism by selection of employees 
in violation of Section 8(a) (3), viola- 
tion of the employer’s contract obliga- 
tions, or violation of Board certification. 


Such a stand by law, it is sub- 
mitted, would satisfy the problems 
noted by the Supreme Court in Na- 
tional Labor Relations Board v. IBEW, 
Local, 1212, Radio and Television En- 
gineers Union, cited at footnote 43: 


“{ The failure of the Board to go the 
full length in deciding work assign- 
ments] would obviously not be con- 
ducive to quieting a quarrel between 
the two groups which, here as in most 
instances, is of so little interest to 
the employer that he seems perfectly 
willing to assign work to either if the 
other will just let him alone. This 
language also indicates a congres- 
sional purpose to have the Board do 
something more than merely look at 
prior Board orders and certifications 
or a collective bargaining contract to 
determine whether one or the other 
union has a clearly defined statutory 
or contractual right to have the em- 
ployees it represents perform certain 
work tasks. For, in the vast majority 
of cases, such a narrow determina- 
tion would leave the broader problem 
of work assignments in the hands of the 
employer, exactly where it was be- 
fore the enactment of [Section] 10(k) 
—with the same old basic jurisdic- 
tional dispute likely continuing to vex 
him, and the rival unions, short of 
striking, would still be free to adopt 
other forms of pressure upon the 
employer. The [Section] 10(k) hear- 
ing would therefore accomplish little 
but a restoration of the pre-existing 
situation, a situation already found 
intolerable by Congress and by all 
parties concerned. 

“ . . It is true, of course, that 
employers normally select and assign 
their own individual employees ac- 
cording to their best judgment. But 





* 29 USC Sec. 160(k). 
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here, as in most situations where 
jurisdictional strikes occur, the em- 
ployer has contracted with two unions, 
both of which represent employees 
capable of doing the particular tasks 
involved. The result is that the em- 
ployer has been placed in a situation 
where he finds it impossible to secure 
the benefits of stability from either 
of these contracts, not because he 
refuses to satisfy the unions, but be- 
cause the situation is such that he 
cannot satisfy them. Thus, it is the 
employer here, probably more than 
anyone else, who has been and will be 
damaged by a failure of the Board to 
make the binding decision that the 
employer has not been able to make. 
We therefore are not impressed by 
the_ Board’s solicitude for the em- 
ployer’s right to do that which he 
has not, and most likely will not, be 
able to do.” 

As has been suggested, it is believed 
that the immediate seeking and grant- 
ing of judicial restraint on jurisdic- 
tional strikes, on a priority basis, 
combined with a broad right of em- 
ployer appeal for protection, could 
largely assure an answer to ‘these 
difficulties noted by the Supreme Court, 
particularly where it is known that 
an action for damages will be brought 
against such jurisdictional strikes. 

Although the Supreme Court had 
formerly held unconstitutional Con- 
gress’ delegation of broad standard- 
setting powers to the executive branch 
of government, where as a result the 
executive branch would itself promul- 
gate broad rights and duties under 
a statute, the Court has recently 
sustained without comment on this 


issue the Board’s right to decide work 
jurisdiction disputes through exercis- 
ing “under [Section] 10(k) powers 
which are broad and lacking in rigid 
standards to govern their applica- 
tion.” ** Yet it is submitted that the 
government should be concerned with 
enforcing the law, rather than aiding 
violators of the law by deciding 
whether they should be given juris- 
diction over work which they have 
no legal right to demand. By much 
more rigid and speedy enforcement 
of the law and therefore of the em- 
ployer’s freedom in hiring employees, 
the economic development of the 
country will best be advanced. 


Work Jurisdiction at Missile Bases 

Nowhere is the need for loyalty, a 
clear sense of mutual responsibility 
and high, uninterrupted productivity 
so important as in the construction of 
the “chain of fantastic fortresses deep 
in the earth” which are becoming 
America’s missile bases. “The big- 
gest construction job in history, it 
has the biggest assignment: to de- 
fend the free world.” ® 


In a preceding article ® the writer 
(1) has noted the high cost of the 
reported jurisdictional strikes, slow- 
downs and featherbedding at these 


missile sites, (2) has recommended, 
because of the world-wide issues at 
stake and the fact that the govern- 
ment is in effect the employer, the 
outlawing of all work hindrances at 
our defense installations where a 
legitimate issue of safety is not in- 
volved, (3) has recommended a prior- 
ity right of appeal to the National 
Labor Relations Board or special 





* Schecter Poultry Corp. v. U. S., 295 U. S. 
495 (1935). 

* Case cited at footnote 43. 

* Robert S. Strother, “Our Amazing Un- 
derground Missile Bases,” Readers Digest, 
November, 1961, p. 85. For a report on the 
nation’s most outstanding construction work 
on the underground launching silos, as 
accomplished by Paul Hardeman and his 
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associates on the required concurrency basis 
—i. e., engaging in the construction work 
before and during the completion of the 
missile design—see Norris Leap, “Free 
Enterpriser Cures Missile Base Headaches,” 
Los Angeles Times, November 5, 1961, Sec. 
me et. 
“Van de footnote 5. 


Water, cited at 
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Board-appointed arbitrators where it 
is contended that employers have as- 
signed work in violation of Board 
certification or contract rights and 
(4) has suggested particular legisla- 
tive clarification and a means of 
judicial appeal for the determination 
of construction-versus-nonconstruction- 
work jurisdiction disputes. 

This article has taken us 
more deeply into the third named 
area, but without specific reference 
Our final 


second 


to missile base problems. 
discussion will relate what has been 
the missile 


covered to sites. 


Under this stated recommendation 
for Board and Board-appointed-arbi- 
trator decision-making power on 
limited jurisdictional dispute prob- 
lems, contract interpretation may be 
involved to determine whether union 
and employee rights have been vio- 
lated by an employer’s work assign- 
ments. The question of proper contract 
construction by the courts, by arbi- 
trators and by the Board itself is 
therefore again raised. 


We have already noted the United 


States Supreme Court’s ruling *° that 
arbitration should be ordered over an 
employer's objection on whether a 
“no-lockout”’ clause was intended to 
prevent unilateral subcontracting of 
work—and this in the face of an en- 
tirely different, normal meaning and 
purpose for “no-lockout” clauses, 
combined with a 19-year practice of 
subcontracting by the defendant em- 
ployer who had never had the facili- 


ties for the subcontracted major repair 
work and where the union had re- 
peatedly and unsuccessfully sought 
a contract limitation on this practice.” 
We have likewise seen that once an 
arbitration award is rendered, the 
award can be vacated only in exceed- 
ingly limited circumstances.” 

Now of course, the unions operat- 
ing at missile sites have arbitration 
and pre- 
courts to 


clauses in their contracts 
sumably could go to 
force arbitration of their alleged work 
jurisdiction rights by urging an in- 
terpretation of their contracts’ union 


recognition clauses broadly in their 


41 
tne 


own favor." 


There has been a split of opinion 
among the federal courts upon whether 
action directly in the courts under 
Section 301 should be allowed, alleg- 
ing breach of contract in work assign 
ments as between members of rival 
unions, in light of the availability of 
Board action over work assignment 
disputes.” 

Where site jurisdictional 
disputes arise and are handled either 


missile 


by arbitrators or missile site com- 
missions rather than by the National 
Labor Relations Board, no conflict of 
tribunal jurisdiction over the work 
jurisdiction conflict occurs, unless one 
of the parties decides to file a Section 
8(b)(4)(D) charge with the Board. 
If such a filing happens, as one court 
has noted,”® the “charge of an unfair 
labor practice can overnight put the 
matter into that tribunal’s hands, and 





Case cited at footnote 19. 

™ See Justice Whittaker’s dissenting opin- 
ion in the Warrior case, contrasted with 
Justice Brennan’s evaluation of the evi- 
dence in his concurring opinion presented 
in conjunction with the companion Ameri- 
can Manufacturing case, cited at footnote 18. 

* Case cited at footnote 23. 

* For a simpler union recognition rights 
case, not involving assignment or displac- 
ing of workers, see UAW v. NLRB, 231 
F. 2d 237 (CA-7, 1956), 30 LC { 69,836. 
The U. S. Court of Appeals for the Dis- 
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trict of Columbia has recently upheld the 
contract right of the Retail Clerks Inter- 
national Association to enforce work clauses 
against Southern California food markets, 
to limit the stocking of displays by “rack” 
jobbers. 

* United Textile Workers v. Textile Work 
ers Union, 258 F. 2d 743 (CA-7, 1958), 35 
LC 71,742; Hod Carriers, Local 33 v 
Mason Tenders District Council, 186 F. Supp. 
737 (DC N. Y., 1960), 40 LC § 66,738. 

* Hod Carriers, Local 33 v. Mason Tenders 
District Council, cited at footnote 74. 
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we would then have the multiplicity 
of tribunals and diversity of proce- 
dures which Garner v. Teamsters * 

warned against.” Of course, a 
party’s filing with the courts under 
Section 301 to demand private arbitra- 
tion, while a missile site jurisdiction 
commission is operating, could also 
cause multiplicity. A three-way tri- 
bunal-jurisdiction fight could there- 
fore arise. 


It should be noted that there has 
been an apparent trend, where the 
question of Board replacement of 
private arbitration has arisen, for the 
Board to permit the arbitration proc- 
ess to run its course rather than re- 
placing it by Board action.” A 
system of settlement has been worked 
out for those cases where conflict of 
jurisdiction has arisen between Arbi- 
trator David L. Cole under the AFL- 
CIO no-raiding agreement, on the 
one side, and the National Labor Re- 


8 


lations Board, on the other.** But an 
entirely different problem is involved 
for the Board when an arbitrator in- 
terprets a contract as requiring an 
act in violation of the law which the 
Board is charged with enforcing.’® A\l- 
though the decisions of an arbitrator, 
unlike those of a court, will generally 
not be reversed because of a mistake 
of law,®° there apparently is nothing 
to prevent the Board from finding a 
union and employer both guilty of an 
unfair labor practice because of their 
good faith obedience to a private ar- 
bitrator’s award (or to a settlement 
reached with the aid of a missile site 
commission) which the Board might 
find clearly repugnant to the pur- 
poses and policies of the National 
Labor Relations Act **—and it would 
seem that the law should be enforced 
by the After 


3oard in such cases. 


all, the Board is given exclusive juris- 


diction in the determination of those 





** Garner dba Central Storage & Transfer 
Co. v. ‘Teamsters, Local 776, 346 U. S. 485 
(1953), 24 LC 68,020. ‘This is a case 
where the principle of federal pre-emption 
was strengthened in order to avoid state 
board and court duplication of the federal 
unfair labor practice procedure. 

* Bernard Samoff, “The NLRB and Arbi- 
tration: Conflicting or Compatible Cur- 
rents?” 9 Lazor LAw JourNAL 689, Septem- 
ber, 1958. However, where a collective 
bargaining agreement provided that a juris- 
dictional dispute “may be” submitted to 
arbitration, the Board has agreed to hear 
the controversy because the agreement to 
arbitrate was not mandatory. Teamsters, 
Local 525, 127 NLRB 1377 (1960), 1960 
CCH NLRB $8925. See also Carpenters 
and Joiners, Local 581, 98 NLRB 346 (1952); 
Teamsters, Local 386,124 NLRB 1375 (1959); 
Sheet Metal Workers, Local 39, 111 NLRB 
1307 (1955). The Board has also held that 
where an agreement to arbitrate or the re- 
quired process of arbitration is violated, a 
hearing under Section 10(k) can be avoided 
and the offending union can be held liable 
under Section 8(b)(4)(D). Wood, Wire 
and Metal Lathers, Local 2, 119 NLRB 1345 
(1958). But see Lathers, Local 36, 119 
NLRB 1658 (1958). The Board has also 
refused to handle a controversy where the 
employer did not abide by his agreement 
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to arbitrate. Carpenters and Joiners, Local 
1102, 121 NLRB 101 (1958). 

* For the conflicting viewpoints on whether 
the AFL-CIO umpire’s decisions are en- 
forceable when they conflict with the Board’s 
jurisdiction, see Doll and Toy Workers v. 
Metal Polishers, Buffers, Platers and Helpers, 
180 F. Supp. 280 (DC Cal., 1960), 39 LC 
{ 66,184; and United Textile Workers v 
Textile Workers Union, cited at footnote 74 

* See Frank Cummings, “NLRB Jurisdic- 
tion and Labor Arbitration: ‘Uniformity’ v. 
‘Industrial Peace,’” 12 Lasor Law JourNAL 
425, May, .1961. 

* See discussion in the Cummings article, 
cited at footnete 79, at pp. 430-432. 

* Hershey Chocolate Corp., 129 NLRB 
1052 (1960), 1960 CCH NLRB { 9493. Re- 
cently the Board has overruled an arbi- 
trator’s upholding of the Ford Motor Com- 
pany’s discharge of the president of a 
minority union for inducing a walkout 
The arbitrator had found violation of a 
no-strike clause, but the Board found that 
the walkout was caused by the company’s 
unfair labor practice which, under Mastro 
Plastics Corp. v. NLRB, 350 U. S. 270 (1956), 
29 LC { 69,779, is to be viewed as allowing 
walkouts regardless of a no-strike clause— 
the induced strike therefore being protected 
activity under the NLRA. 


December, 1961 @ Labor Law Journal 





constitute unfair labor 
practices. This jurisdiction is not 
limited by authority given to other 
government administrators under other 
federal ** or state ** laws or by settlement 
agreements,** collective bargaining 
agreements ** or arbitration agree- 
ments.*® The Board has jurisdiction on 
state matters to determine whether 
any other settlement or award is dis- 
criminatory under Section &(a)(3) 
and 8(b)(2) or is in violation of con- 
tract or certification rights.** Again, 
uniformity of application is required 
if we are to have a government of 
laws and not of men. 


acts which 


But in order to avoid conflict in 
the first instance, would it not be wise 
to allocate all decision-making powers 
on missile base jurisdictional disputes 
directly to the National Labor Rela- 
tions Board and possibly, to arbitrators 
at the missile sites appointed by and 
answerable to the Board?** Both 
uniformity of treatment and avoid- 
ance of tribunal multiplicity could be 
accomplished hereby, together with 
an enormous saving of time through 
a single administrative determination 
on questions of fact and law. 


Earlier it was suggested that under 
the present state of the law, private 
parties to collective bargaining agree- 
ments should give serious con- 
sideration to stating contractual limi- 
tations on arbitrator’s powers. It is 
that through statutory 
amendment,*® covering both missile 
(1) ar- 


also urged 
site and other cases as well: 
bitrators should be bound not to add 
the the 


collective bargaining agreement (as 


to or delete from terms of 
courts as third-party interpreters are 
bound not to make a new contract for 
the parties), except where, by inter- 
pretation, the agreement must be 
aitered to conform to the unexpressed 
or equivocally expressed desired in- 
tent of the parties, in which case the 
complaining party should have the 
burden of proving that intended con- 
violation thereof, (a) by 


tract and 


contract citation and demonstration 
of the common sense meaning of terms 
or of a special meaning proved to be 
intended by the parties themselves 


or (b) through demonstration of mu- 


tually intended partial integration of 





7 Weimann Co., 106 NLRB 1167 (1953). 
For example, War Labor Board proceed- 
ings did not bar the NLRB (South Caro- 
lina Granite Co., 58 NLRB 1448 (1944)) nor 
did its decisions control the NLRB (S. K. 
Wellman Co., 53 NLRB 214 (1943)). 

* Case cited at footnote 76. 

“NLRB v. Revlon Products Corp., 144 F. 
2d 88 (CA-2, 1944), 8 LC ¥ 62,292. 

*“ NLRB v. Newark Morning Ledger Co., 
120 F. 2d 262 (CA-3, 1941), 3 LC § 60,265; 
reh’g, 120 F. 2d 266 (CA-3, 1941), 4 LC 
{ 60,440; cert. den., 314 U. S. 693 (1941). 

“ NLRB v. Walt Disney Productions, 146 
F. 2d 44 (CA-9, 1944), 9 LC ¥ 62,441; cert. 
den., 324 U. S. 877 (1945). 

* Case cited at footnote 43. 

“For detailed recommendation in this 
regard, see the author’s article on missile 
base problems, cited at footnote 5. The 
argument is there presented for a substan- 
tial limitation of the issues with which the 
Board should be required to deal. The 
NLRB Rules and Regulations, Part 102, 
Chap. I, Title 29 of Code of Federal Regula- 
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tions, were recently amended in Subpart F, 
“Procedure to Hear and Determine Dis- 
putes Under Section 10(k) of the Act,” to 
save time “in involving the national 
defense” by permitting filing of briefs, after 
the hearing, only “for good cause.” The 
Board also aims to have its Regional Di- 
rectors hold hearings on such cases as soon 
as ten days after notice of charge or, by 
the parties’ consent, in less than ten days 

“The proposed amendment is to Taft- 
Hartley’s Section 301. See also John R. 
Van de Water and Harold C. Petrowitz, 
“Federal-State Jurisdiction and the Consti- 
tutional Framework in Industrial Relations,” 
31 Southern California Law Review 111 
(1958). For divergent views on collective 
bargaining agreements and the proper use 
of arbitration, see Herbert Burstein, “The 
Status of the Coliective Bargaining Agree- 
ment,” 2 LaBor LAw JourNAL 902, Decem- 
ber, 1951; Harold W. Davey, “Labor Arbi- 
tration: A Current Appraisal,” 9 /ndustrial 
and Labor Relations Review 85 (1955) 


cases 
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practice ®° (2) no case should be forced 
to arbitration where the claim of 
contract violation is found by a court 
to be clearly frivolous or the demanded 
contract interpretation, if carried out, 
would result in illegal conduct.** Such 
an amendment would become part of 
the applicable federal law under Sec- 
tion 301 of Taft-Hartley ** and appar- 
ently would become applicable in state 
courts in cases involving “concurrent 
jurisdiction with federal courts over 
actions that can be brought in the 
federal courts under Section 301.” * 

sy this means, again, it is submitted 
that a trend toward greater maturity, 
responsibility, certainty and stability 
in industrial relations practices might 
better be assured, with the govern- 
ment fulfilling a role of active as- 
sistance toward this end. 

Such a stand is fully in accord with 
the stronger protection of the em- 
ployer’s right of free choice of em- 


ployees intended by Congress and 
accomplished through the additional 
limiting of secondary labor boycotts 
and hot cargo agreements under the 
Labor-Management Reporting and 
Disclosure Act of 1959.%* Under pro- 
visions of the new law it has recently 
been held, for example, that a strike 
against the subcontracting of work * 
and picketing to prevent the doing of 
business between a manufacturer and 
another person * were subject to re- 
straint even where a hot cargo clause 
existed or where only individual em- 
ployees were induced to stop work. 
These rules are a continuing demon- 
stration of Congressional intent, shown 
repeatedly in the secondary boycott 
and other the amended 
National Labor Relations Act, to con- 
trol union attempts or employer agree- 
ments to 


sections of 


restrain free 


employers’ 


choice of employees.®’ Arbitration 


awards which leave to the employer 





“For a clear explanation of the funda- 
mentals of contract interpretation here re- 
ferred to, see Laurence P. Simpson, Handbook 
of the Law of Contracts, West Publishing 
Co., St. Paul, 1954, pp. 234-255. 

* See, for example, Matter of Apex Lum- 
ber Corp., 183 N. Y. S. 2d 697 (1959), 36 
LC 65,235, where the court refused to 
require arbitration on an employer’s not 
abiding by a hot cargo clause. Such a 
clause, now illegal under Section &(e) of 
the National Labor Relations Act through 
its 1959 amendments, was then held unen- 
forceable through Carpenters and Joiners, 
Local 1976 v. NLRB, 357 U. S. 93 (1958), 
35 LC ¥ 71,599. 

"Textile Workers v. 
at footnote 13. 

* McCarroll v. Los Angeles County District 
Council of Carpenters, cited at footnote 25. 

“By amendment to Section 8(b)(4)(A) 
and addition of Section 8(e). 

“NLRB v. Teamsters, Local 294, 273 F. 
2d 696 (CA-2, 1960), 39 LC 66,376. 

% Vincent v. Plant Guard Workers, Local 
516, (DC N. Y., 1961), 42 LC 16,822. 

” For instance, an employer has been held 
responsible under Section 8(a)(5) when it 
refused to bargain with a certified union 
because a rival union, claiming a right to 
the work involved, threatened to strike. 
Ludwig Baumann Co., 106 NLRB 812 (1953). 
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Lincoln Mills, cited 


and 
have 


30th a union under Section 8(b)(2) 
an employer under Section 8(a)(3) 
been held liable for the discharge of mem- 
bers of a Machinists’ Union caused by a 
picketing Carpenters Union. NLRB vw 
Oertel Brewing Co., 197 F. 2d 59 (CA-6, 
1952), 21 LC 66,986. A voluntary dis- 
criminatory hiring agreement was likewise 
held a violation of the same sections. Sea- 
bright Construction Co., 108 NLRB 8 (1954). 
Sections 8(b)(1) and (2) are also ruled to 
be violated where a strike occurs or is 
threatened to force the removal of rival 
unionists from their jobs. Carpenters and 
Jomers, Local 610, 122 NLRB 476 (1958). 
And a union has not been permitted to hide 
behind an attempted forced discharge of 
employees for failure to pay initiation fees 
and dues, the same sections being held 
violated where the real reason for seeking 
the discharge was the employee’s support 
of a rival union and where the dues tender 
would have been futile. Puerto Rico Dry- 
dock and Marine Terminals, 123 NLRB 1298 
(1959). A Section 8(b)(2) violation is also 
found where a union negotiates a contract 
for all employees in a new plant while a 
rival union is seeking representation and 
openly claims support of a majority of the 
employees. Teamsters, Local 404, 100 NLRB 
801 (1952). There have been decisions un- 
der numerous sections of the Taft-Hartley 
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his freedom of selection of the most 
efficient employees and work methods 
in absence of unequivocally accepted 
limitations are therefore, it is sub- 
mitted, in accord with proper contract 
construction, historic legislative in- 
tent and sound economic policy.” 

Should the national and site com- 
missions appointed to handle current 
missile-base jurisdictional disputes 
fully support the letter and spirit of 
the law as Congress has written it, 
then their efforts should be a marked 
aid toward fulfillment of Board policy. 
They can go far toward preventing 
violation of free selection of employees 
and toward preventing hindrances to 
production, through mediatory effort. 

Where such violations and _ hin 
drances continue—and they have been 
markedly reduced since the McClellan 
Committee hearings and appointment 
of the administration’s special com- 
missions—the spotlight will of neces- 
sity be on the method and objectives 
in handling these interferences. 


It will be recalled that one of the 
major problems at missile bases in- 
volves the refusal of construction 
workers to perform their assigned 
tasks so long as employees of the 
missile ground support equipment 
manufacturers are performing assigned 
at the missile 

It is illegal for a construction con 
tractor’s per 
form their jobs because of the presence 
of the manufacturer’s employees, un 
der the Denver Building and Construc- 
tion Council doctrine ®” as a 
secondary boycott under the 
Juneau Spruce doctrine as a juris 
dictional strike. The limited pattern 
of missile base disputes commission 


work bases. 


workers to refuse to 


Trades 


and 
100 


action so far established, where such 
illegal pressures occur, points to gov- 
ernment support for private-party 
negotiations about work assignments 
between the offending unions and the 
wrongfully injured employers. A 
virtually required trip to Washington 
for discussions, followed by such gov- 





(Footnote 97 continued) 

Act, therefore, involving work jurisdiction 
disputes and the productivity issue in gen- 
eral. For a comprehensive study of this 
matter, see the author’s article “The Broader 
Effects of the Taft-Hartley Act on Make- 
Work Practices in Industry,” 3 UCLA Law 

eview 27 (1955). 

* See the recent decision in American Radi- 
ator and Standard Sanitary Corp., and Team- 
sters, Local 89, 61-3 ARB 8625, wherein 
arbitrator Paul G. Sanders, because he was 
not able to find a contractural prohibition 
against subcontracting, sustained the em- 
ployer’s right to use another firm’s mobile 
crane service to dispose of an excess stock- 
pile of ingots. The writer finds himself 
in disagreement with a recent ruling of the 
7th Circuit, overruling the NLRB where 
the company had contracted out its mainte- 
nance work in response to the maintenance 
employees’ bargaining proposal for a pay 
increase and without determining of mini- 
mum union demands through the process of 
collective bargaining. The court sustained 
the company’s action as taken for economic 
reasons, thereby, it is submitted, endanger- 
ing the jobs of employees even for initiating 
a test of the employer’s willingness to 
increase their pay. Jays Foods, Inc. v. 


Third-Party Power 


NLRB, — F. 24 — (CA-7, 1961), 43 LC 
7 17,104, denying enf. of 129 NLRB, No. 


70 (1960), 1960 CCH NLRB 9382. The 
Board’s ruling itself was apparently based 
primarily upon a determined background 
of discriminatory conduct, despite the fact 
that the employer never met with the union 
on its contract proposals. For the Board’s 
general rule in favor of the right to sub- 
contract work for economic reasons without 
bargaining, see Fibreboard Paper Products 
Corp., 130 NLRB, No. 161 (1961), 1961 CCH 
NLRB 9825 Compare Railroad Teleg 
raphers v. Chicago & North Western Rwy 
Co., 362 U. S. 330 (1960), 39 LC ¥ 66,415 

” NLRB v. Denver Building and Construc- 
tion Trades Council, 341 U. S. 675 (1951), 
19 LC § 66,347. In July, 1961, the NLRB 
found an illegal “hot 
the International Brotherhood of Electrical 
Workers, Local 756, for inducing a refusal 
to install prefabricated cables at a missile 
site, holding that an area work agreement 
with a subcontracting employer could not 
control the disputed materials, since they 
were supplied by the principle contractor 
IBEW, Local 756, 131 NLRB, No. 120 
(1961), 1961 CCH NLRB f 10,043. 

™ Juneau Spruce Corp., 82 NLRB 650 
(1950). 


goods boycott” by 
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ernment-induced “negotiation of dif- 
ferences,’ was the product of such 
an illegal work stoppage on a mid- 
western silo construction job. 

Why should the United States gov- 
ernment, as an injured public party, 
assist in other than the orderiy process 
of law enforcement in fairly summary 
fashion and instead invite the parties 
to Washington to be told to negotiate 
work jurisdiction problems where— 
legally—no problem properly exists? 
One is not encouraged by law to sit 
down and negotiate about giving his 
property and liberty away to a group 
of people who threaten otherwise to 
steal it, because it is universally rec- 
ognized that theft is a crime and that 
personal and property rights should 
be protected by due process of law. 
Why, then, if a man has a legal right 
to work for his living on a certain 
job, can the government administra- 
tive process properly be used to aid 
illegal strikers in their demand to 
negotiate concerning his right to the 
work? 

If administrators continue to sup- 
port conciliatory rather than law en- 
forcement procedures in such instances, 


will not this practice encourage the 
repeated violation of legal duties and 
the continued infringement of legal 
rights? And rather, if the government 
firmly and without compromise in- 
sisted on obedience to the govern- 
ment’s own law, would this not hasten 
a trend toward the honoring of legal 
rights and obligations? 

Granted, that construction workers 
have great extra-legal powers. Granted, 
that in absence of government re- 
straint, they will be able to force 
others as a practical matter to give 
up certain rights as a means of avoid- 
ing an even greater loss. But if the 
government itself aids the wrongdoer 
toward the enforced negotiating away 
of legal rights, does not the govern- 
ment itself recognize in practice an 
evil principle—that might makes right? 
If even 1 cent of money passes hands 
because of illegal pressure, to that 
extent a violation of the principle of 
orderly administration of justice has 
occurred. Of course, there will at 
times be illegal pressures. Yet the 
question remains, on which side of 
this vital issue will the government 


place its weight? [The End] 





KENNEDY ON FEDERAL EMPLOYEES 


The following excerpt was taken from President Kennedy’s recent 
statement on the report of his Task Force on Employee-Management 


Relations in the Federal Service. 


While preserving the public interest as the paramount consider- 





ation in the administration of employee-management reiations in the 
federal service and retaining appropriate management responsibilities, 
the Task Force report recognizes the right of federal employees and 
employee organizations to participate in developing improved person- 
nel policies and working conditions. It recommends that employee 
organizations be consulted and that under specified conditions agree- 
ments with such organizations may be entered into. 

The report clearly recognizes that federal employees do not have 
the right to strike, that both the union shop and the closed shop are 
inappropriate to the federal government, that where salaries and other 
conditions of employment are fixed by the Congress these matters are 
not subject to negotiation and that all agreements must be consistent 
with merit system principles. 
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The Arbitrator 


Views the Agreement 


By HAROLD W. DAVEY 


The author draws on 18 years of experience as an arbitrator to outline 
the significant areas of agreement and disagreement among practicing 
arbitrators in appraising the role of a grievance arbitrator. He concludes 
that the foundations of the arbitration process are solid, but the major 
areas of disagreement are important enough to merit continuing critical 
analysis by those who participate in the process. Mr. Davey is professor 
of economics at lowa State University of Science and Technology at Ames. 


Hew THE GRIEVANCE ARBITRATOR views his task of 
4. interpreting and applying the collective bargaining agreements 
under which he operates is clearly a most significant variable in deter- 
mining the nature, evolution and effectiveness of the arbitration 
process. Does the arbitrator regard himself as the servant of the 
contract or as its master? Does he consider his decision-making func- 
tion to be one of mechanistic contract interpretation or one involving 
considerable discretion and interpretative creativity? Does he regard 
his assignment as that of deciding disputes under the contract or as that 
of solving problems for the parties to the collective bargaining relation- 
ship in question? Do the arbitrator’s decisions over a period of time 
reveal him to be a “strict” or a “liberal” constructionist of contract 
language? 

My purpose in this article is to delineate significant areas of 
agreement and disagreement among practicing arbitrators in apprais- 
ing the role of a grievance arbitrator. There are hundreds of active 
grievance arbitrators in the United States today. They are not a 
homogeneous group, thinking as one and speaking with one voice. 
Thus, it should be emphasized that the analysis here is not based on 
an opinion survey of the arbitration profession. The “findings” are 
subjective in the sense that they are unavoidably influenced to a de- 
gree by the writer’s value judgments and are conditioned by his experi- 
ence over the past 18 years. It is my hope that the questions and 
propositions stated herein will stimulate critical self-analysis by arbi- 
trators and by management and union representatives as to the nature 
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of the arbitrator’s duties and respon- 
sibilities in relation to contemporary 
collective bargaining agreements. 
We shall consider the extent to 
which there may exist general prin- 
ciples subscribed to by most arbitrators 
on such vitally important matters as 
(1) the scope and nature of the ar- 
bitrator’s authority under the contract, 
(2} the nature and limits of the arbi- 
trator’s discretionary authority where 
the contract is silent or fuzzy, (3) 
the proper weight to assign to past 
practice, (4) principles governing de- 
termination of intent, (5) the discre- 
tion and responsibility of the arbitrator 
for determining arbitration procedures 
and for according due process of law, 
(6) arbitration ethics with reference 
to such matters as “rigged” or “in- 
formed” awards and similar problems. 
We shall also significant 
differences in attitudes and policies of 
arbitrators as they approach their task of 
contract interpretation and application. 


consider 


Scope and Nature of Arbitrator's 
Authority 

A collective bargaining agreement 
between a company and a union is 
the governing instrument of private 
law for the parties during the life of 


the agreement. In negotiating and 
signing such agreement there 
should be a joint expectation that it 
will be adhered to both in letter and 
in spirit. The arbitration section of 
that contract should support such an 
expectation. Consequently, in the 
great majority of contracts, the nature 
and scope of the arbitrator’s authority 
in deciding disputes under the con- 
tract is spelled out with some care. 


an 


This is the task of the parties. Any 
arbitrator coming into an ad hoc situa- 
tion should be able to discover the 
nature and limits of his authority 
from a careful perusal of the contract 
language. Such language should re- 
veal whether his jurisdiction extends 
to “any” grievance or just to griev- 
ances raising an issue concerning con- 
tract interpretation or application. 
The language should clearly indicate 
whether the jurisdiction of the arbi- 
trator is congruent with the contract’s 
no-strike, no-lockout clause. It should 
indicate whether the arbitrator has 
the customary authority to modify 
penalties in discipline cases or whether 
he is limited to determining whether 
cause for discipline has been proved. 
In short, the burden of defining the 
type of arbitration they want and the 
nature and limits of the arbitrator’s 
authority is one that should properly 
be assumed by the parties. 

\ joint expectation of “judicial” 
arbitration is usually indicated by 
contract language stating that the ar- 
bitrator shall have no power to “alter, 
change, detract from or add to” the 
provisions of the contract and specifi- 
cally limiting the arbitrator’s juris- 
diction to grievances raising an issue 
of contract interpretation or applica- 
tion. A joint expectation that the 
arbitrator may function as a problem- 
solver for the parties is usually re- 
vealed by an “open” arbitration clause 
extending to “any” grievance relating 
to wages, rates of pay, hours of work 
or other conditions of employment. 
The continued specification of tri- 
partite boards or five-man boards for 
grievance arbitration may also indi- 
cate a desire for problem-solving ar- 
bitration, although not necessarily.’ 





* Treatment of the differences between the 
“judicial” and “problem-solving” schools of 
arbitration has been extensive in the litera- 
ture of labor relations since World War II. 
A perceptive review of the arguments has 
been made recently by Sylvester Garrett as 
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part of his paper, “The Role of Lawyers in 
Arbitration,” in Spencer D. Pollard, ed., 
Arbitration and Public Policy, Washington, 
1961, pp. 102-124. The classic statement of 
the case for a problem-solving approach to 


December, 1961 ©@ Labor Law Journal 





Unfortunately, not all collective 
agreements provide proper guide lines 
for the arbitrator. Furthermore, some 
contracts spell out one theory of the 
nature of the arbitrator’s authority, 
but the practice of one or both parties 
differs materially from the theory 
expressed in the contract. In such 
situations, the arbitrator is placed 
in an extremely awkward position. If, 
for example, one party (usually the 
company) expects the arbitrator to 
function in a strictly “judicial” man- 
ner and the other party (usually the 
union) expects him to function as a 
problem solver, the arbitrator has no 
proper choice but to follow his own 
theory of arbitration and take the 
consequences. As management and 
unions become more experienced in 
the uses of arbitration, the foregoing 
contingency wil! seldom arise. A joint 
realization develops that agreement 
between the parties on the type of 
arbitration they want under their 
contract is in the nature of a condi- 
tion precedent to the effective func- 
tioning of any system.’ 

Arbitrators owe a_ single-minded 
allegiance to the contract under which 
they are operating. When the con- 
tract is clear as to the nature of the 


arbitrator’s authority and _ responsi- 
bility, one of the parties may openly 
or tacitly encourage an arbitrator to 
pursue a different course. In any such 
case, the arbitrator should follow the 
contract from which his authority 
flows. He should not permit himself 
to be importuned by the exigencies 
of any particular situation. If the 
contract is not clear as to the nature 
of the arbitrator’s authority or if the 
parties have stipulated to a special 
approach for a particular proceeding, 
then the arbitrator is free in the first 
instance to follow his own theory of 
arbitration and in the latter situation 
must make up his mind whether he 
handle the the 


stipulated 


wishes to case on 


basis of the jurisdiction 


assigned to him. 

Virtually all knowledgeable arbi- 
trators endorse the fundamental point 
that it is the duty of the parties to 
determine the kind of arbitration they 
want and to communicate that deter 
carefully 
the 
arbitrators operating under the con- 


mination in worded con- 


tract language for guidance of 
tract. Nearly all professional arbitrators 
would subscribe to the following basic 
pre ypositions : 





(Footnote 1 continued) 

arbitration was by George W. Taylor in 
an address to the National Academy of 
Arbitrators in January, 1949. See his “Ef- 
fectuating the Labor Contract Through Ar- 
bitration,” in Jean T. McKelvey, ed., The 
Profession of Labor Arbitration, Washington, 
1957, pp. 20-41. The essence of the Taylor 
approach is well reflected in a monograph 
by William E, Simkin, now director of the 
Federal Mediation and Conciliation Service, 
entitled, Acceptability as a Factor in Arbitra- 
tion Under an Existing Agreement, University 
of Pennsylvania Press, Philadelphia, 1952. 
For representative expositions of the merits 
of the “judicial” approach, see Harold W. 
Davey, “The Proper Uses of Arbitration,” 
9 Laspor LAw JourNAL 119, February, 1958, 
and, by the same author, “Labor Arbitra- 
tion: A Current Appraisal,” 9 Industrial and 
Labor Relations Review 85, October, 1955. 
Regardless of the particular “school” to 


Arbitrator and Agreement 


which they may belong, all grievance arbi- 
trators will be forever indebted to the late 
Harry Shulman for the wisdom of his in- 


Law in 


Review 


Contract and 
68 Harvard Lax 


sights in “Reason, 
Labor Relations,” 
999, April, 1955. 

* Harry Platt has done the best job, to the 
author’s knowledge, of underlining the un- 
fairness of criticizing arbitrators for making 
a choice of approaches when the parties 
themselves have conflicting theories of arbi- 
tration. As Mr. Platt suggests, “ there 
is a vast difference between criticism based 
on the arbitrator’s failure to recognize and 
understand the mutual will of the parties and 
criticism based on the arbitrator’s choice of 
one theory of arbitration over another where 
there is no such mutual will.” See Harry H. 
Platt, “Current Criticisms of Labor Arbi- 
tration,” in Jean T. McKelvey, ed.. Arbitra- 
tion and the Law, Washington, 1959. pp 
Vil-X1X, at p. Ix. 
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(1) The arbitrator’s authority should 
be determined and governed by the 
contract. His fundamental duty is to 
the contract. 


(2) The parties are entitled to the 
type of arbitration they want, as ex- 
pressed in the language of their contract. 


(3) The parties must have the same 
basic expectations from the arbitra- 
tion process if maximum value is to 
be derived therefrom. 


Strict v. Liberal Constructionists 


Although virtual unanimity can be 
claimed for subscription to the fore- 
going propositions, candor compels 
noting a rather serious division within 
the ranks of professional arbitrators 
on the nature of their duty to the con- 
tract. Some regard this role as a 
negative, self-limiting one. Others 
take an affirmative, expansionist ap- 
proach. This distinction in attitudes 
is a little difficult to pin down, but its 
existence is very real. At the risk 
of some oversimplification, the divi- 
sion can be described as one between 
“strict” construction and 
construction of contract 


beliefs in 
“liberal” 
language. 

Let us take Arbitrator X and Arbi- 
trator Y, each of whom is operating 
under typical contract language lim- 
iting arbitration to grievances con- 
cerning contract interpretation and 
application and prohibiting the arbi- 
trator from adding to, subtracting 
from, otherwise modifying the 
language of the contract. Arbitrator 
X is a “strict” constructionist with a 
self-limiting view of the nature of his 
arbitral authority. Arbitrator Y is a 
“liberal” constructionist who believes 
that his responsibilities under the 


or 


contract demand imagination and 
perhaps innovation in the interest 
of stable and progessive industrial 
relations. 

Both Arbitrator X and Arbitrator 
Y may be devotees of the so-called 
“judicial” approach to arbitration. Yet 
their divergent attitudes on the quali- 
tative aspects of the arbitral duties 
of contract construction would lead 
to different decisions on identical cases. 
One major area where the difference 
might show up most clearly is in cases 
involving arbitrability. Arbitrator X, 
operating with a strict conception of 
his role under the contract, might well 
hold certain questions not to be ar- 
bitrable, whereas Arbitrator Y might 
unhesitatingly assume _ jurisdiction. 
Another category of cases where this 
distinction may become critical would 
be in grievances challenging man- 
agerial discretion in discipline, pro- 
motion and job classification issues. 
Arbitrator X, remaining true to his 
strict constructionist approach, is likely 
to have a greater respect for the final- 
ity of managerial unless 
exercised in a clearly arbitrary, ca- 
fashion. 


discretion 


pricious or discriminatory 
Arbitrator Y, in reviewing an identical 
factual situation, might find no diffi- 
culty in modifying or reversing an 
exercise of managerial discretion. 
Another decisional area wherein 
the distinction between a strict con- 
structionist approach and a liberal 
constructionist approach is likely to 
appear is the relative significance 
attributed to past practice that differs 
from contract language on a particu- 
lar subject area.* A strict construc- 
tionist will incline always to the view 
that the contract governs when prac- 
tice and the contract are in conflict, 





* For thoughtful analyses of the problems 
in evaluating past practice, see Benjamin 
Aaron, “The Uses of the Past in Arbitration,” 
in Jean T. McKelvey, ed., Arbitration Today, 
Washington, 1955, pp. 1-12; and Richard 
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Mittenthal, “Past Practice and the Admin- 
istration of Collective Bargaining Agree- 
ments,” in Arbitration and Public Policy, 
cited at footnote 1, at pp. 30-58. 
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notwithstanding the duration and uni- 
formity of the past practice in ques- 
tion. A liberal constructionist, on the 
other hand, may incline to the view 
that the parties themselves have de- 
termined the meaning of the language 
by uniform past practice and will 
conform his decision to the past prac- 
tice, even though this involves some 
torturing of the contract’s grammar 
or meaning. 


Arbitrators themselves are not al- 
ways completely consistent or pre- 
dictable on this matter of strict versus 
liberal construction. Some who fancy 
themselves as strict constructionists 
may find an overwhelming temptation 
to adopt a “liberal” interpretation of 
contract language in particular cases 
where substantial and clear-cut equi- 
table considerations are _ involved. 
Others who regard themselves gen- 
erally as liberal constructionists may 
decide in a particular case that the 
facts in relation to the contract lan- 
guage involved demand a strict inter- 
pretation. 


I suggest also that few practicing 
arbitrators have engaged in the amount 
of retrospection about the true nature of 
their role in contract interpretation 
necessary for accurate self-classifica- 
tion in the framework of the fore- 
going discussion. In many cases, the 
arbitrator’s basic attitude toward his 
contract construction duty is an un- 
articulated one. Clues to an individual 
arbitrator’s philosophical orientation 
can be gleaned only by careful perusal 
of an extensive sampling of that ar- 
bitrator’s decisions. 


The suggested distinction in quali- 
tative approaches to the task of contract 
construction may produce significant 
differences in substantive 
The more knowledgeable company 


decisions. 


and union representatives are alert 
to the existence of this basic differ- 
ence in arbitrator’s attitudes toward 
the nature of their and their 
duty to the contract. They will shape 
their arbitrators in 
cordance with such an understanding. 


The evidence the 
game of point-counterpoint that one 


task 


selection of ac- 


best here is in 
suspects often takes place in selection 
of arbitrators for discipline 
Experienced arbitrators over the years 
seem to acquire reputations for being 
“tough” or “soft” on discipline issues. 
In this context, the characterization 
of “tough” can have two entirely dif- 


cases. 


ferent significations. In one sense an 
arbitrator may be regarded as “tough” 
if he is a the “judicial” 
approach in arbitration. Such 
tion may cause him to be very exacting 


devi ytee of 
devo- 


as to the nature and amount of proof 
of “just cause” that he will require 
management to produce in justifica 
tion of a disciplinary action. One who 
is “tough” on proof may be sought 
after by unions and shunned by man 


agement in discipline cases. 


The opposite sense of “tough” on 
discipline cases applies to an arbi- 
trator who 
about never substituting his judgment 
for that of the 
propriety of the penalty where cause 
shown for the discipline. A 


has str mg c mnvictions 


management as to 


has been 
union arbitrating discipline cases for 
the purpose of tempering justice with 
mercy will avoid an arbitrator known 
to be reluctant to modify penalties. 


Arbitrators also vary considerably 
in their the 
seriousness of certain types of offenses 
calling for disctpline.* While almost 
all arbitrators the 
abstract that insubordination, fighting 


individual views as to 


would concur in 


on the job, reporting drunk on the 





* Discipline cases continue to be the most 
important single source of grievance arbitra- 
tion cases. Extensive literature is available 
on the subject. Among the more thoughtful 
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contributions, the following deserve men- 
tion: A. Howard Myers, “Concepts of In- 
dustrial Discipline,” in Jean T. McKelvey, 

(continued on following page) 
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job, stealing company property and 
other offenses of this nature properly 
call for discharge the first time the 
offense is committed, individual ar- 
bitrators appear to differ materially 
in the degree and extent to which 
they accord weight to evidence of 
mitigating circumstances. 

Let us suppose two employees, X 
and Y, are found guilty of having 
stolen equivalent amounts of company 
property. X has been with the company 
twenty years and this is his first of- 
fense of any nature. Y has been with 
the company only two years and 
already has a disciplinary “record.” 
Both are discharged and the proof is 
convincing. Should the discharge be 
sustained in both cases or should a 
requested “second chance” be given 
to X? Many arbitrators would argue 
against any distinction in penalty for 
an offense of this nature. Others 
would feel that the employee’s entire 
record is a proper variable to consider 
in appraising and reviewing the pro- 
priety of the penalty. 

In summary, just as reasonable men 
in management and union circles can 
reasonably differ in particular situa- 
tions, even though both adhere to 
essentially similar philosophies as to 
the proper role of arbitration in con- 
tract administration, so also do rea- 
sonable arbitrators reasonably differ 
in their conceptions as to the true 
nature of their duty to the contract 
and the task of contract construction 
and application. 

Parties in arbitration have a right 
to know the basic preconceptions 
and philosophical underpinnings that 


condition the approach of an arbitra- ; 


tor to his task of contract construction. 
By the same token, the arbitrator has 
a right to know the mutual expecta- 


tions of the parties from their arbitra- 
tion system as evidenced by the contract 
language setting forth grievance and 
arbitration procedure and by the man- 
ner in which they present cases to him. 

Although arbitrators are urged by 
parties to maintain a consistent posi- 
tion in performing their interpretive 
duties, the parties themselves some- 
times depart from their customary 
positions in particular cases. Most 
arbitrators have encountered the situa- 
tion where the Company, normally 
insistent on strict construction of con- 
tract language, will in a particular 
dispute plead the position that strict 
application of the contract will lead 
to deplorable results unintended by 
the parties, and the Union, normally 
an advocate of equity and reasonable- 
ness as interpretative criteria, will be 
asking for its pound of flesh in accord- 
ance with the letter of the contract. 

As a general rule, the arbitrators 
themselves are more likely to have 
an internally consistent (even though 
perhaps not articulated) conception 
of their duty to the contract than are 
the parties. Much of the difficulty 
experienced with arbitration continues 
to be caused by the fact that the parties 
themselves have not reached a meet- 
ing of the minds as the basic intent 
of their arbitration clause and/or a 
tendency to shift position depending 
the nature of the case being 
arbitrated. 


on 


Judicial and Problem-Solving 
Approaches 


In making a distinction between 


arbitrators who are strict construc- 
tionists and those who are liberal con- 
structionists, I have tried to avoid 
rendering a decision as to which ap- 
proach is preferable or which is likely 





(Footnote 4 continued) 

ed., Management Rights and the Arbitration 
Process, Washington, 1956, pp. 59-83; Orme 
W. Phelps, Discipline and Discharge in the 
Unionized Firm, University of California 
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Press, Berkeley and Los Angeles, 1959; and 
Robert H. Skilton, /ndustrial Discipline and 
the Arbitration Process, University of Penn- 
sylvania Press, Philadelphia, 1952. 
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to produce the more constructive re- 
sults from an industrial relations 
standpoint. There is no clear consensus 
on this point within management and 
union circles or within the arbitration 
fraternity. The distinction in atti- 
tudes affords an ideal illustration of 
the proposition that one man’s meat 
may be another man’s poison. Which 
approach to contract construction is 
favored depends in great measure, I 
think, on how the parties and the 
arbitrators look upon the collective 
bargaining contract. Do they regard 
it as an instrument setting forth the 
“law of the plant” or as a statement of 
principles serving as guidelines for 
a continuous process of “mutual ac- 
comodation” ? 


In the former situation, the con- 
tract will be looked upon as a bind- 
ing statement of rights, obligations 
and responsibilities applicable to the 
company, the union and bargaining 
unit employees covered by the instru- 
ment. There will be an assumption 
that contract terms are to be adhered 
to for the duration of the agreement 
and that modification is not possible 
save in the rare situation of mutually 
acknowledged necessity for change as a 
result of unanticipated contingencies 
or the intrusion of external variables 
that neither party could control. If, 
however, the parties (and the arbitra- 
tor) do not regard the contract as a 
bar to “continuous bargaining” and 
regard the arbitration procedure as 
an extension of the collective bargain- 
ing process, they will take a funda- 
mentally different approach to the 
task of contract construction. Their 
own attitudes of flexibility will con- 
dition their view of the nature and 
limits of the arbitrator’s authority in 
contract interpretation. 


The great majority of practicing 
arbitrators clearly favor the “judicial” 
approach and thus regard the con- 
tract as a governing instrument to be 
construed with circumspection and 
prudence. No arbitrator is immune 
from the temptation to function as a 
“statesman” or as a “philosopher 
king.” The successful arbitrators are 
those who the temptation. 
They retain a basic humility in terms 
of their role under the contract that 


resist 


underlines the primacy of the contract. 


One question that has haunted me 
ever since I began arbitrating is 
whether there is an inherent antagonism 
and philosophical gulf between the 
“judicial” “problem 
approaches to the task of 
In several earlier 


so-called and 
solving” 
contract construction. 
papers, I have stressed my reasons for 
preferring the “judicial” approach.° 
Perhaps the implication is carried that 
if one is “judicial” in his attitude 
toward the contract and the task of 
contract construction he is neces- 
sarily not engaged in problem-solving. 
If so, implication is certainly 
misleading. Both the judicial ap- 
proach and the problem-solving ap- 
proach are methods of dispute settle- 
ment or conflict resolution. What is 
really fundamental here is that both 
the judicial and problem-solving ap- 
proaches are intended to achieve the 
same basic objective, namely develop- 
ment of a viable procedure for the 
final disposition of grievances arising 


the 


under an existing contract without the 
necessity for resort to economic force or 
unilateral decision-making. The critical 
question becomes which approach is bet 
ter designed to achieve this basic goal. 

The most important single reason 
favoring a judicial approach to decision- 
making is that such an approach re- 





*In addition to the two papers cited at 
footnote 1, see Harold W. Davey, “Hazards 
in Labor Arbitration,” 1 Industrial and Labor 
Relations Review 386, April, 1948, and Chap- 
ter 7 of Davey’s Contemporary Collective Bar- 
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gaining, 2d edition, Englewood Cliffs, N. J., 


1959, pp. 136-156. See also a more recent 
article, Davey, “The Supreme Court and 
Arbitration: The Musings of an Arbitrator,” 
36 Notre Dame Lawyer 138, March, 1961. 
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asserts the primacy of the contract as 
the governing instrument of the parties. 
Management and the union are con- 
stantly forced to face up to the task 
of perfecting the contract instrument 
and to the necessity of living together 
under an unchanged legislative docu- 
ment between negotiation periods. 
Adoption of the problem-solving ap- 
proach may invite utilizing the ar- 
bitrator as an instrumentality for 
continuous negotiation. It tends to 
undercut or obscure the basic responsi- 
bility of the parties for. the perfection 
of the contract as an instrument. 
Carried to an extreme, use of the 
problem-solving approach can result 
in a virtual abdication of their proper 
collective bargaining functions by the 
parties, who then rely on an outside 
party to do their contract-writing job 
for them. 


It must be recognized, however, 
that the judicial approach to arbitra- 
tion is itself a method of problem- 
solving. No arbitrator of the judicial 
school should delude himself into be- 
lieving that his approach to contract 
interpretation and decision-making 
does not have an important qualita- 
tive impact on the contract. Every 
decision involving an interpretation 
of the meaning of contract language, 
no matter how strictly the contract 
may be construed, “changes” the un- 


changed contract language by an 
unmeasurable but nonetheless real 
amount. In other words, every deci- 


sion reached under the judicial theory 
of arbitration in some sense and to 
some degree adds to, subtracts from 
or otherwise alters the contract, not- 
withstanding contract injunctions to 
the contrary and notwithstanding the 
arbitrator's practice of self-restraint. 
The significant point is that in judicial 
arbitration that primary responsibility 
remains with the parties for living 
with particular decision or setting 
about the task of changing their 
language themselves if particular deci- 
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sions enforce an unanticipated mean- 
ing or reveal certain language to be 
administratively impracticable or even 
unworkable. 


Determination of Intent 

A frequent cause of disputes leading 
to arbitration is differences of opinion 
as to what the parties intended when 
they wrote certain contract language. 
Are there commonly held principles 
among professional arbitrators in de- 
ciding this type of case? Most arbi- 
trators would say that the disputed 
contract language itself is the best 
evidence as to what the parties in- 
tended. It must be presumed that 
the parties were knowledgeable and 
aware of the potential consequences 
of their acts when they wrote the 
now disputed language in the first 
place. Thus, a party seeking support 
for an interpretation that seems clearly 
at variance with the contract language 
has a difficult burden of proof. How- 
ever, cases where the contract language 
is truly susceptible of only one valid 
interpretation seldom reach arbitra- 
tion. The kind we must be concerned 
with is the case where the disputed 
language lends itself to two (or per- 
haps more) plausible interpretations 
as to meaning and where the nub of 
the argument relates to differing re- 
collections or controversy as to what 
was intended. Are there any com- 
mon principles for decision-making in 
such cases? 

Few companies and unions make 
verbatim transcripts of their negotia- 
tion sessions. In most cases the evi- 
dence as to intent at the time of 
negotiation is fragmentary, inconclu- 
sive and conflicting, particularly when 
reliance is made upon the personal 
memories of those involved in the 
negotiations. In such situations, most 
arbitrators will be inclined to give 
rather serious weight to past practice 
as the best evidence of what the 
parties truiy intended when they wrote 
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the now-disputed language. But it 
seems doubtful whether any valid 
predictive principles could be estab- 
lished as to the weighting of past 
practice in such cases. 

What about a case where the 
language of the contract is fuzzy, the 
historical evidence of intent is shrouded 
in mystery or conflict and the prac- 
tice under the language is inconsistent? 
What principles of construction can 
or should the arbitrator apply in such 
situations? Again, the definitive prin- 
ciple is missing and each arbitrator 
must perforce be “on his own.” It 
is in such cases that the basic dif- 
ference between the strict construc- 
tionist and the liberal constructionist 
is likely to manifest itself in clear-cut 
fashion. The strict constructionist 
would probably be persuaded by what- 
ever evidence in the record tends to 
support an interpretation that will 
involve the least change or disrup- 
tion. A liberal constructionist would 
tend to view such a case as an op- 
portunity to enforce his personal views 


as to what makes “common sense” 
from an industrial relations stand- 
point. Or he will make his decision 


in terms of an interpretation that ap- 
pears to satisfy the equities in the 
situation. 

Intent is a subjective matter and 
difficult to prove even under the best 
of circumstances with the most com- 
plete records. Where a determination 
of the meaning of a particular clause 
in a contract hinges on a question of 
intent, it would be difficult to 
that arbitrators are of one mind as 
to how to go about reaching such a 
determination. The direction of their 
thinking is likely to be conditioned, 
in this writer’s judgment, by their 
own basic approach to the duty of 
contract interpretation. Those who 
take a self-limiting view of the nature 
of arbitral authority will react dif- 
ferently than will those who regard 


say 
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their interpretative duty as one calling 
for creativity and imagination. 


Ethics of Arbitration 

Ethics is one area where one can 
confidentdly speak of substantial un- 
animity among professional arbitra- 
tors. During and shortly after the 
end of World War II it was discourag- 
ing to note the existence of a number 
of self-styled arbitrators who did not 
have a glimmering of understanding of 
the true nature of the arbitration 
process or the requisite personal in- 
tegrity to conduct the function in a 
proper fashion. In recent years, the 
number of such individuals has fortu- 
nately dwindled nearly to the vanish- 
ing point. The overwhelming majority 
of those now actively engaged in 
grievance arbitration subscribe to and 
practice the ethical code jointly promul- 
gated some years ago by the American 
Arbitration Association and the Na- 
tional Academy of Arbitrators. 

The basic requirements in any case, 
of course, are the uncompromising 
maintenance of fairness and impar- 
tiality toward the disputants and the 
ability to detach and discount one’s 
personal views when weighing and 
deciding upon the evidence. These 
considerations are a sine qua non to 
effective arbitration, whether 
approach is of a “judicial” or a 
“problem-solving” nature. The parties 
selecting an arbitrator to make a final 
and binding determination of a dis- 
puted issue have a right to expect 
him to possess a deeply ingrained pro- 
fessional attitude of judicial detach- 
ment and fairness. Men of equal 
integrity and competence can honestly 
differ as to how certain contract 
language should be construed or ap- 
lied, but there can be no qualitative 
shadings or degrees of personal in- 
tegrity and professional attitude toward 
a professional task. Parties who seek 
arbitrators on a standard less demand- 
ing than one of uncompromsing im- 
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partiality deserve what they are likely 
to get. Arbitrators obviously differ 
from one another on such matters as 
level and variety of experience, legal 
or academic background, native in- 
telligence and philosophical approaches 
to the task of contract construction. 
These are variables appropriate for 
consideration in the selection of arbi- 
trators. However, on the matter of 
personal integrity and ethical conduct 
there can be only one standard. 


Ethics of the ‘‘Rigged Award” 


Perhaps the one significant area of 
disagreement among practicing arbi- 
trators that appears to raise a serious 
ethical problem is over the nature of 
the arbitrator’s duty or responsibility 
in situations where before, during or 
after the hearing the parties inform 
the arbitrator directly or tacitly that 
they have “agreed” on the nature and 
content of the decision they wish to 
have made. What is the arbitrator’s 
duty or responsibility in such cases? 
To put it bluntly, is it ethical for him 
to hand down a decision on a pur- 
portedly disputed issue that conforms 
to the terms of an agreement between 
the parties communicated to him in 
some fashion or other before his inde- 
pendent decision has been reached? 


Research first reported on by Willard 
Wirtz *® and more recently by Robert 
Fleming* indicates that a majority 
of practicing arbitrators do not believe 
that it is unethical to participate in 
such cases, although apparently they 
feel more “uneasy” about doing so in 
grievance arbitration than in future 
terms and wage cases. A minority 
of those consulted on this problem 
believe that it is improper and, in fact, 
unethical for an arbitrator to lend 
himself and his office to the accom- 


plishment of an agreed result in the 
manner described above. 

The practice of handing down awards 
in agreed or rigged cases is apparently 
not uncommon. Arbitrators whose 
personal integrity and sense of ethics 
are irreproachable do not appear to 
believe that there is anything wrong 
in utilizing the arbitration process for 
sanctioning agreed results. It can- 
not subscribe to the reasoning of those 
who are willing to participate in this 
fashion. 

The arbitration process should be 
reserved, in my judgment, for the 
final disposition of disputes where 
the parties have exhausted the possi- 
bilities of agreeing between them- 
selves. It should not be used to lend 
official sanction to a result privately 
agreed upon where one or both parties, 
for whatever reason, is unwilling to have 
the agreed result made public as such. 

There may be more justification for 
such a technique in a future contract 
terms case where the arbitrator (or, 
more likely, the arbitration board) is 
performing an essentially “political” 
rather than a “judicial” function. 
Even in future terms cases, however, 
the collective bargining process would 
be strengthened by requiring the 
parties to stand up for the results of 
their negotiations. If a settlement 
is reached during the course of a hear- 
ing, it should be announced as such 
and defended as such rather than 
cloaked under the mantle of a final and 
binding decision of an outside party. 

Disagreement as to what to do with 
an agreed case where a predetermined 
award is sought constitutes the only 
significant area of controversy among 
practicing arbitrators on a basically 
ethical question. The fact that many 
arbitrators of unquestionable probity 
see nothing wrong with cooperating 





*W. Willard Wirtz, “Due Process of 
Arbitration,” in Jean T. McKelvey, ed., The 
Arbitrator and the Parties, Washington, 1958, 
pp. 1-36. 
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*R. W. Fleming, “Due Process and Fair 
Procedure in Labor Arbitration,” in Arbi- 
tration and Public Policy, cited at footnote 
1, at pp. 69-91. 
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on agreed awards is disturbing to 
those of us who do. But it should 
give us pause. Perhaps there is not 
a monopoly of virtue on one side of 
this question. 

Williard Wirtz’ summary comment 
is well-suited to closing the discussion 
of this particular problem. He con- 
cludes as follows *: 

“The variety of forms of the pre- 
arranged, or informed, award situa- 
tion seem to me to warrant—from 
its critics—recognition that it can- 
not be fully or fairly appraised in 
terms of absolutes. It seems surely 
no less clear that the circumstances 
warrant equally from its friends and 
users recognition that this procedure 
finds no sanction in any absolute con- 
cept that what’s all right with the 
parties is all right for the arbitrator.” 


Procedural Due Process 


Arbitrators may differ from one an- 
other materially in personality, tem- 
perament, philosophy of arbitration 
and of contract construction and in 
background and experience. There is, 
however, a broad consensus on the ele- 
ments essential to constitute a “full 
and fair hearing.” Agreement on 
hearing procedures contributes to a 
reasonably uniform approach to the 
task of securing the testimony and 
evidence producing the record on 
which the decision-making task is 
performed. 

Procedural due process is somewhat 
tangential to the main focus here on 
the task of contract construction. But 
sound decision-making must be predi- 
cated on fair procedures. Most arbi- 
trators, whether they are lawyers or 
academicians, take the view that an 
arbitration hearing is in the nature of 
a “search for truth” rather than a 


“trial by battle” and shape their pro- 
cedural rulings accordingly. Hearsay 
testimony, copies of original docu- 
ments and other types of evidence 
that would often be technically inad- 
missible in court proceedings are invar- 
iably admitted by practicing arbitrators 
with the irritating (to the protesting 
party) phrase “for what it is worth,” 
provided some showing is made of 
relevance to the issue at hand and a 
reasonable explanation is offered for 
not producing the “best” evidence. If 
an arbitration hearing is regarded as 
a search for truth and the arbitrator 
is presumed to have a degree of ex- 
pertise in distinguishing material ev1- 
dence from dubious or worthless 
evidence (a fair presumption in most 
instances), a liberal policy toward re 
ceipt of testimony and evidence is 
entirely justifiable. 

Second, the great majority of arbi- 
trators will permit parties to present 
their cases fully and in a manner of 
their own choosing consistent with 
obvious requirements of orderliness 
and fair play. Third, where credi 
bility is an issue, most arbitrators will 
insist on hearing testimony by the in- 
dividuals directly involved wherever 
possible. Finally, most arbitrators 
will insist on having a clearly worded 
stipulation or submission agreement 
framing the issue(s) to be decided and 
will encourage the parties to enter 
into stipulations on agreed pertinent 
factual evidence wherever possible. 
Such a fundamental core of agreement 
on the proper conduct of hearings 
gives greater assurance of an underly- 
ing consistency in building the records 
on which contract interpretation func- 
tions are to be performed. 

A common ethical code also con- 
tributes to a uniformity of approach 
in handling cases and reacting to pro- 








* Wirtz, cited at footnote 6, at p. 32. 

*A notable exception to this procedure is 
found in the Chrysler-UAW arbitration 
system, where Impartial Chairman David 
Wolff hears no witnesses. See David A. 
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Wolff, Louis A. Crane and Howard A. Cole, 
“The Chrysler-CAW Umpire System,” in 
The Arbitrator and the Parties, cited at foot- 
note 6, at pp. 111-136. 
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cedural improprieties. For example, 
almost all arbitrators take an exceed- 
ingly dim view of the springing of 
surprise evidence at a hearing where 
it is clear that such evidence was de- 
liberately withheld from the other 
party at earlier steps in the grievance 
procedure. In cases involving credi- 
bility of testimony, all arbitrators are 
adversely affected by a party shown 
to have attempted to bolster his case 
by perjured or “stretched” testimony, 
notwithstanding any substantive merit 
his contentions may have possessed. 
All arbitrators are negatively influ- 
enced by a party seeking to browbeat 
opposing witnesses or by one who 
makes veiled or open threats against 
the arbitrator himself. All aribtrators 
are likely to be influenced adversely 
by a party who seeks to withhold evi- 
dence. In short, any conduct or ac- 
tion that tends to demean or degrade 
the stature of the arbitration process 
itself is likely to boomerang in the 
form of an adverse decision. 


Areas of Disagreement 


Practicing arbitrators of equal prob- 
ity, experience and intelligence can 
and do disagree on a number of key 
matters in relation to the arbitrator’s 
duties and responsibilities under the 
contract. The most important area of 
disagreement, in other words, whether 
the “judicial” or the “problem-solv- 
ing’ approach to the task of contract 
construction is preferable in the long- 
run interests of the participants in 
collective bargaining, has already been 
discussed. If one were to decide the 
issue by majority vote among prac- 
ticing arbitrators, there is no question 
that the “judicial” approach would be 
the winner. However, some com- 
panies and umions prefer and expect 
the arbitrator to function in a prob- 
lem-solving manner whe1 he approaches 
his task of contract construction. The 
parties who are living together on a 
daily basis under the collective bar- 
gaining agreement must determine 
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the way in which they jointly desire 
the arbitration process to function in 
relation to contract administration. If 
they wish arbitration to function as 
an extension of the collective bargain- 
ing process, they should seek out ar- 
bitrators who believe in and are 
experienced in the problem-solving 
approach. As already noted, the vital 
consideration is that the parties to 
the contract must entertain the same 
expectations from the arbitration proc- 
ess if that process is to function 
smoothly and effectively. 

Another area of disagreement al- 
ready treated concerns whether an 
arbitrator should cooperate with the 
parties by rendering an award whose 
terms incorporate a privately agreed 
result. 

Arbitrators also disagree as to the 
proper weight to be given to past 
practice in determining questions of 
intent. They differ as to the degree 
of appropriate arbitral discretion in 
reviewing the exercise of managerial 
discretion on promotions, transfers, 
discipline and the like where manage- 
ment has the right of administrative 
initiative subject to challenge under 
the contract. There are real but in- 
tangible differences in the approaches 
that arbitrators take to the task of 
contract construction, depending on 
whether they are essentially “strict” 
or “liberal” constructionists. 

It is important to note also that 
there is no unanimity of viewpoint 
among practicing arbitrators in most, 
if not all, of the susbtantive areas of 
decision making.. In recent years, 
scholars reviewing the arbitration proc- 
ess have attempted to discover and 
outline commonly held principles and 
policies on substantive issues, deter- 
mined from analysis of extensive 
samplings of arbitrators’ decisions. 
Such research has been, in the writer’s 
judgment, largely an exercise in futility. 

The fact remains that contracts con- 
tinue to be characterized by an amaz- 
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ing degree of variety in treatment of 
similar issues. Furthermore, identical 
or substantially identical contract lan- 
guage on a particular issue may have 
sharply different meanings from one 
industrial context to another. To 
complicate still further the task of 
those seeking for uniform principles, 
arbitrators themselves entertain dif- 
ferent conceptions of what given con- 
tract language means or how it should 
apply to substantive problem areas. 
The best way to illustrate this 
diversity is to take the discipline area 
where perhaps there is the widest 
agreement as to the general content 
and meaning of the common term 
“just cause.” If we keep our discus- 


sion sufficiently general, we can find 
a wide area of agreement among prac- 
ticing arbitrators as to what consti- 


tutes “just cause.” However, when 
one looks into the actual cases, even 
making the necessary allowances for 
varying factual conditions from one 
case to another, one discovers fairly 
significant differences among arbitra- 
tors on substantive evaluation of what 
constitutes “just cause.” On other 
common substantive areas in griev- 
ance arbitration such as seniority, job 
classification, overtime and incentive 
pay, the variety in contract language 
is so extensive as to make a search 
for uniform principles completely frus- 
trating, complicated by the fact that 
arbitrators themselves can and do dif- 
fer as to the substantive application 
of identical contract language. 

The foregoing point can be illus- 
trated by an incentive pay dispute 
some years ago where the decision 
hinged on the meaning of the seem- 
ingly simple phrase “absent employee.” 
The case involved contract language 
calling for payment of average earn- 
ings to incentive workers who were 
taken from their regular incentive 
work to “do the work of an absent 
employee.” The company in question 


was insistent that this particular dis- 
pute be heard and decided by a 
lawyer. The company apparently felt 
that someone with legal training and 
experience would be more likely to 
adopt a restrictive view of the term 
“absent employee.” The company re- 
ceived a decision that was a strict, 
literal interpretation of the term “ab- 
sent,” extending its scope far beyond 
the confines of what the company be- 
lieved to be the intent of the language. 
The arbitrator’s decision virtually 
equated the term “absent” with “not 
there, for whatever reason.” In a 
later decision involving indentical 
contract language, a different arbitra- 
tor construed the language to exclude 
from the concept of “‘absent” any em- 
ployee who was “not there” for an 
expected or anticipated reason such as 
retirement or official leave, etc. The 
contract provision was construed to 
refer to a situation where Employee 
X was expected to be at his machine 
or bench but for some wnanticipated 
reason was “not there.” This is just 
one illustration of many that might be 
offered of how reasonable arbitrators 
(both, incidentally, devotees of the 
“judicial” school) can reasonably dif- 
fer in the meaning they attach to 
identical and seemingly simple con- 
tract phrases. 

Arbitrators also differ in their views 
as to the propriety of basing their 
decision upon contract language that 
appears to be pertinent but has not 
been referred to by either party in the 
course of the hearings or in post-hear- 
ing briefs. Should the arbitrator limit 
himself to interpreting solely the lan- 
guage cited by the parties, or may he 
consider other contract language that 
appears relevant and even decisive? 
Current research by Benjamin Aaron, 
Robert Fleming and Willard Wirtz 
reveals a split in professional opinion 
on this question.’ Their research 
also indicates some division of opin- 


‘ 





See Fleming, cited at footnote 7, at pp. 
80-82. 
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ion as to the propriety of considering 
new theories of construction advanced 
by one party or the other in the course 
of the hearing or in a post-hearing brief. 


The entire contract is customarily 
introduced in any case as an exhibit. 
Contract language ought not to be 
construed in a vacuum but in the con- 
text of the document as a whole. If 
during a hearing an arbitrator reads 
what appears to him to be a relevant 
contract paragraph that has not yet 
been referred to by the parties, he 
should not hesitate to ask for their 
opinions as to its pertinency. If study 
of the record following the hearing 
reveals contract language not touched 
upon or stressed by the parties that 
appears nonetheless to be pertinent, 
such “discovered” language can cer- 
tainly be used by the arbitrator, al- 
though he is obviously doing so at his 
peril. 

A related and more ticklish 
tion perhaps is the proper role of the 
arbitrator during a hearing in which 
one party is ably represented and the 
other poorly so. Does the arbitrator 
have the right or the duty to “assist” 
the inept party to a more complete 
and full-bodied presentation of his 
evidence or argument? Or must the 
arbitrator sit back and let the inept 
party suffer the consequences of his 
ineptitude? Many of the “judicial” 
school of arbitration would say that 
an arbitrator should not project him- 
self into the hearing at all, let alone 
come to the rescue of the weaker 
party. Although I am a firm believer 
in regarding contract interpretation 
and application as a “judicial” function, 
my conception of appropriate conduct 
at the hearing stems from a funda- 
mental conviction, stated previously, 
that arbitration is essentially a search 
for truth rather than a legal contest. 
If the inadequacy of one party ap- 
pears to be resulting in a distorted or 
incomplete record on certain vital 
particulars, the arbitrator has a duty 
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ques- 


to the record that should transcend 
proper concern not to appear injudi- 
cious, A firm distinction should be 
made, however, between conduct de- 
signed to complete the record and 
conduct designed to make a party’s 
case for him. 


Arbitrators often disagree on the 
extent to which they should spell out 
in their opinions the reasoning proc- 
esses that ultimately shaped their de- 
This disagreement is usually 
not articulated. For the record, all 
arbitrators obviously favor clearly 
written, terse opinions, unencumbered 
by dicta or gratuitous advice. The 
difference in practice is there, how- 
ever, and can be detected by the most 
casual reading of various arbitrators’ 
decisions. Some arbitrators practice 
what they preach. Others frequently 
do not. It is sometimes difficult to re- 
sist the temptation to write short 
parenthetical essays making uncalled 
for observations on the contract lan- 
guage under construction or on the 
We now 


cisions. 


equities of a particular case. 
have comparatively few arbitrators 


who cynically give the opinion to one 


party and the award to the other. 
There are, however, still a consider- 
able number who in their opinions ap- 
pear to shrink from the logic of the 
conciusions in their awards. There 
are also those who adhere grimly to 
the “judicial” approach to contract 
construction in cases where contract 
and equity conflict, but who cannot 
resist making unsolicited suggestions 
as to how they think the contract 
should read or how they wish it had 
read. Unfortunate digressions of this 
type frequently come back to haunt 
one pariy or the other and the offend 
ing arbitrator. They are usually about 
as welcome as a mother-in-law’s ad- 
vice, but when the occasion suits the 
purpose may be used by one party to 
club the other over the head in a sub- 
sequent proceeding. 
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Most parties do not want awards 
without opinions except under rather 
unusual circumstances. They have a 
right to receive clearly reasoned opin- 
ions that leave no doubt as to the 
decisive considerations that produced 
the award. At the same time, they 
are not interested in paying for lec- 
tures on industrial relations from the 
arbitrator. A reasonable end result of 
arbitration should be not only the 
resolution of a particular dispute, but 
also a decision clarifying the meaning 
of disputed contract language in such 
a fashion as to preclude or foreclose 
future disputes on the interpretation 
or application of that language unless 
and until it has been changed. A real 
danger in the “wordy” opinion is that 
it may produce exactly the opposite 
result, leaving the parties in doubt as 
to the arbitrator’s meaning and thus 
breeding new areas of controversy 1n- 
stead of removing conflict points. 


Conclusion 

Much of the foregoing analysis has 
dealt frankly, perhaps too frankly, 
with areas of disagreement among 
practicing arbitrators as to the nature 
and scope of their duties and respon- 
sibilities in interpreting and applying 
contracts. 

It is healthy to put such disagree 
ments out on the table for discussion. 
Such discussion should not be allowed 
to obscure or minimize the funda- 
mental underlying unity of approach 
of most arbitrators today. Reviewed 
in perspective, the subjects on which 
arbitrators are in agreement are far 
more significant for the future of the 
arbitration than are those 
wherein they differ. 


process 


First and foremost, there is over- 
whelming agreement among practic- 
ing arbitrators as to the high standards 
of personal probity that any member 
of the profession must maintain. There 
is no disagreement that the most im- 
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portant and indispensable requisite of 
an arbitrator is the operational ability 
to maintain an uncompromising atti- 
tude of judicial detachment and sense 
of fair play in his conduct prior to, 
during and after the hearing and in 
his exercise of the decision-making 
function under the contract. 


Secondly, no matter what their per- 
sonal philosophies may be as to the 


most effective approach to arbitration, 
virtually all arbitrators agree that the 
parties are entitled to the type or kind 
of arbitration they jointly desire. They 
can, if they choose, arbitrate any and 
all types of grievances or they can 
confine their arbitration step solely to 
cases raising questions of contract in- 
terpretation or application. They can 
leave the arbitrator’s authority virtu 
ally undefined or they can spell out 
with great care in the contract and in 
the submission agreements the precise 
scope and limits of his authority. 
They can give the arbitrator authority 
to modify disciplinary penalties or 
they can restrict his discretion to de- 
termining solely whether cause for 
discipline has been proved. 

All arbitrators share in common a 
respect for the contractual instrument 
under which they operate and from 
which their authority and jurisdiction 
stem. It is the duty and responsi- 
bility of the parties to make sure that 
their contracts reflect accurately their 
own agreement as to the nature and 
limits of the arbitration process. If 
the parties are unable or unwilling to 
agree on the type of arbitration sys 
tem they want, the use of arbitration 
in such cases is likely to be unsatisfac- 
tory. The arbitrator should not be 
made the scapegoat for a flaw not of 
his own making. 

In addition to widespread agree- 
ment on personal ethics and on a basic 
duty to supply the type of arbitration 
called for in the contracts or submis- 
sion agreements under which they are 
operating, most arbitrators also share 
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common convictions as to the essen- 
tial elements of procedural due proc- 
ess and tend to regard arbitration 
hearings as proceedings designed to 
establish truth rather than to win bat- 
tles. When one considers the extent 
of fundamental agreement on such 


can conclude that the profession of 
arbitration has solid foundations. The 
areas of disagreement are important 
enough, however, to merit serious and 
continuing critical analysis by all who 
participate in the arbitration process, 
particularly by the arbitrators them- 


vital matters as ethics, duty to the selves. [The End] 


contract and procedural fairness, one 





HEARING DUE ON HOT CARGO CLAUSES 


The National Labor Relations Board recently announced that it 
will hear oral argument December 20 on whether new “protection of 
rights” clauses in Teamsters contracts violate the statutory prohibi- 
tion against “hot cargo” agreements. 

The Landrum-Griffin amendments to the National Labor Rela- 
tions Act included, in Section 8(e), a ban against any contract provi- 
sion in which an employer agrees to refuse to handle the products of 
another employer or to cease doing business with him. 


In general, the “protection of rights” clauses up for Board scrutiny 
require an employer to continue dealings with any other company 
with whom the union may have a dispute but specifies that the em- 
ployer signing the contract may not discipline or discharge any of his 
employees who balk at business relations with a struck establishment. 





The issue will be argued before the five-member Board of Chair- 
man Frank W. McCulloch and Members Philip: Ray Rodgers, Boyd 
Leedom, John H. Fanning and Gerald A. Brown in two cases involving 
area-wide contracts negotiated recently by the Teamsters and truck- 
ing firms. 

The December 20 oral argument will center upon the question of 
“protection of rights” clauses as lawful articles in labor-management 
contracts or unlawful provisions within the meaning of Section 8(e). 

Among the major provisions in the “protection of rights” clause to 
be considered by the Board are these points: 

(1) An employee may not be discharged or disciplined if he 
refuses to cross a picket line. 

(2) An employee may not be discharged or disciplined for refus- 
ing to handle goods or equipment used by any carrier with whom there 
is a labor controversy ; but in addition, the employers who have signed | 
this agreement agree that they will continue handling, using, or trans- | 
porting such cargo and, where necessary, will use other employees | 
(including management representatives) and other carriers to perform | 
the employers’ obligations. | 

In both cases, although for different reasons, the trial examiners 
who heard the cases recommended that the Board find that the Team- | 
sters had violated Section 8(e) of the Act. | 
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“Full Productive 
and Freely Chosen Employment’— 
The ILO Program 


By SOLOMON BARKIN 





Delegates from the 100 member nations of the International Labor 
Organization met in Geneva, Switzerland, in June. The author 
reports here on the efforts of the ILO and particularly the Com- 
mittee on Employment to advance the goal of full employment 
throughout the world. Mr. Barkin is Research Director of the 
Textile Workers Union of America. He was a member of the 
American delegation to the ILO Conference and was Chair- 
man of the Workers’ Group of the Committee on Employment. 





HE 45TH INTERNATIONAL Labor Organization Conference 

of June, 1961, significantly advanced the full employment goals of 
the nations of the world beyond the pronouncements of the 1945 [LO 
Philadelphia declaration. In joining the objective of full employment 
with continuing economic growth, rising standards of living and re- 
spect for humanity and individual freedom, it created a new norm, 
“full productive and freely chosen employment.” Besides defining 
these objectives, the conference resolution spelled out the economic 
and social policies to be pursued by all developing and industrially 
advanced nations in the furtherance of these goals. 

The conference did not limit itself to articulating the aspirations 
of the peoples of the world and synthesizing the experience of the last 
15 years with the promotion of economic development into one all- 
embracing formulation. It also called for immediate action to im- 
plement these policies. It requested the ILO Governing Body to 
place the subject of employment policy “on the agenda of an early 
session of the International Labor Conference, not later than in 1963,” 
so that an “appropriate instrument” might be adopted to commit the 
signatory nations to policies and programs necessary to achieve these 
objectives. Recognizing that the United Nations and its specialized 
agencies each have parts to play in the ultimate attainment of this 
program, the resolution defined the action each was expected to take 
and called for a cooperative international effort in the furtherance 
of the new employment objectives. 
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All nations, irrespective of their 
state of economic development, could 
employ policies which would help 
them realize “full productive and freely 
chosen employment” levels. The de- 
veloping nations would face the greater 
challenge for their people were im- 
patiently looking to the benefits of 
higher living standards. Moreover, 
they had to attain them primarily 
through their own efforts, as the 
world’s resources were at best limited. 
The industrially advenced nations un- 
derstood that they shouldered the re- 
sponsibility of implementing these 
objectives more exactingly within 
their boundaries and of cooperating 
with and helping accelerate the eco- 
nomic progress of the developing 
countries. The success of the advanced 
nations in securing these full employ- 
ment objectives, while the respected 
the rights of individuals, gave con- 
fidence to all that the objectives were 
truly attainable even though the road 
ahead was a difficult one. 

The presence of delegates from many 
newer countries at the conference 
significantly added to the pressure for 
immediate action toward formulating 
an “instrument,” organizing the serv- 
ices and aids believed essential to 
assisting nefer countries and engag- 
ing in studies and research necessary 
for the furtherance of this program. 
The conference therefore urged the 
ILO Governing Board to begin pro- 
viding these services and making the 
appropriate studies for implementing 
the program, long before the “instru- 
ment” was itself formulated and 
adopted. 


Objectives . 

To the goals of a level of full em- 
ployment, the resolution added two 
new dimensions. Without lessening 
the insistence upon eliminating un- 
employment and underemployment 
and making jobs available to those 
able and willing to work, the confer- 
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ence stressed the need for moving 
toward employments of maximum 
productivity in the light of the pre- 
vailing technology and qualifications 
of the people. Rising living standards 
required constantly greater output 
per man-hour and the substitution of 
higher productivity jobs for lower 
ones. Either new employments had 
to be developed or old ones made 
more effective. People had also to 
be offered job opportunities which 
most adequately utilized their capac- 
ities and attainments, for they then 
could make their maximum contribution. 
People also have a right to choose 
their employment and their locations 
without the compulsions of a police 
state or coercion by employers. The 
conferences were well aware of forced 
labor camps and compulsory labor 
exactions, recruitment and migration 
programs. These, they believed to be 
inconsistent with the state of freedom 
to which the resolution was addressed. 
Forced labor was not considered the 
equivalent of a job in a full-employ- 
ment economy, for it compromised 
the basic rights of humans freely to 
choose their employments. Moreover, 
the conference committee which drafted 
the resolution emphasized that nations 
should not build their economic wealth 
upon the physical and emotional ex- 
haustion of their labor force, for the 
ultimate purpose of all economic en- 
deavors was the enhancement of hu- 
man life iteslf. Wholesale compromises 
with this principle violated the objec- 
tives of this employment policy. 


Changes in Economic and 
Development Programs 


In adopting these broad economic 
definitions of full employment, which 
integrated the social and economic ob- 
jectives of the UN Charter of Human 
Rights and the people’s aspirations 
for advancing living standards, the 
conference recognized that wholesale 
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changes would have to be made in 
many current national economic and 
development programs. In the past, 
increasing employment was often 
only a casual by-product of economic 
development, now “full productive 
and freely chosen employment” was 
to become a pre-eminent measure of 
economic progress itself. New poli- 
cies were therefore essential. 

A new light was cast on the im- 
portance of employing people. The 
conference urged that the labor sur- 
plus nations look more kindly upon 
the encouragement of labor oriented 
industries. Facing a shortage of capi- 
tal and enjoying a surplus of labor, 
these countries were urged to adapt 
their technologies to this reality. This 
recommendation did not discount the 
value of capital oriented industries 
for specific purposes such as export 
and the production of power, but it 
underscored the need of utilizing the 


valued resources of human beings. 


They had often been largely over- 
looked as a basic economic asset in 
the drive to emulate the technologies 
of the advanced industrial countries. 
To implement this recommendation 


the conference asked the ILO to 
assemble existing knowledge and ex- 
perience in the field of labor and 
intensive procedures in order to en- 
courage them. It complemented this 
position with the please to the in- 
dustrially advanced nations that they 
“devote a certain part of their na- 
tional incomes to financial as- 
sistance and technical operations . 
under terms and conditions” which 
preserve the interests and sovereignty 
of the beneficiaries. The conference 
also recommended that there would 
be developed a “code of practices [on 
foreign investment which] would pro- 
tect the interests and independence 
of investors, powers and labor of their 
countries.” 

The improvement of the quality of 
human effort was listed as a second 
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important policy. In the light of 
recent experience, the conference re- 
solved the conflict in the values of the 
economist and the humanist by rec 
ognizing that the casualty of human 
effort is itself an important economic 
function to be taken into account in 
every economic development program. 
Investments in education, vocational 
human knowledge, good 
high living standards and 


training, 
housing, 
adequate working conditions are es- 
sential prerequisites toward economic 
growth. They release man’s creativity 
and maximize his capacity for higher 
productivity. Therefore, the nations 
were urged to devote more capital 
and attention to the human factors. 
The Director General himself 
instructed to initiate studies of “the 


was 


economic value of and the contribu 
tion to economic growth that can be 
made by investments in the improve 
ment of human resources . . . as com- 
pared with investments in the material 
means of production with a view 
of permitting evaluations to be made 
of the comparative returns on the 
different forms of investment.” 
Institutional and structural reforms 
were also urged in the economies and 
social systems of all countries, but 
particularly of the developing coun- 
tries, to help realize these objectives. 
Among those which were most strongly 
urged were: agrarian reform; mod- 
eration of price fluctuations of primary 
commodities ; fiscal and monetary poli- 
cies to maintain aggregate demand; 
regional and sectional redevelopment. 
Regional and industrial 
ment were considered as essential for 
the diversification of national econo- 


redevelop- 


mies. The conference also proposed 
the formation of international infor- 
mation centers on investment to pro- 
vide data on the productive capacity 
of international industries, to guide 
national programmers in their plan- 
ning and to avoid the creation of un- 
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economic productive capacity and 
wasteful and destructive competition. 

The resolution emphasized the need 
of administering all developmental 
programs in such a way as to prevent 
the “brunt of structural and techno- 
logical change benefitting society as a 
whole” from bearing down heavily 
“upon an unfortunate minority .of 
workers in regions, industries and 
occupations adversely affected by such 
change.” Programs for accelerating 
or affecting changes are consistently 
to be following by recommendations 
of means either on a plant, industry, 
national or international basis, for 
cushioning the impact of these changes 
and helping individuals and groups ad- 
just to them. 


Selective and Balanced 
Employment Policies 

To realize these objectives, main- 
tain a flexible mobile population and 
economy and minimize the inflation- 
ary pressures, the total population 
must be employed. To secure this 
objective, the conference recommended 
the adoption of selective and bal- 
anced employment policies. The former 
is to aid people to prepare and move 
to labor-scarce from labor-surplus in- 
dustries, jobs or areas. Provision is 
recommended for allowances for re- 
location, maintenance, education and 
retraining, and other benefits neces- 
sary to facilitate the transfer of workers 
to expanding sectors.” Balanced em- 
ployment policies are intended to help 
bring industries to labor surplus areas 
and to design jobs suited to the avail- 
able labor force, particularly where 
people are relatively immobile or 
where large numbers of older and 
untrained people are to be found in 
the population. Improved national 
employment services and adequate 
administrative agencies were described 
as essential for administering these 
policies and making them a reality. 
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Labor Management Policies 


Following the underlying philoso- 
phy of the ILO that the most effec- 
tive administrative process within a 
democratic society is one built on the 
cooperative endeavors of unions, man- 
agement and government in the further- 
ance of their common objectives, the 
conference spelled out specific pro- 
cedural obligations for continuing 
consultation, discussion and joint ac- 
tion to further these policies. It also 
urged “wage and benefit policies that 
are in harmony with the objectives 
of full employment and economic 
growth.” 


30th employers’ and workers’ dele- 
from the non-Communist na- 
tions stressed the importance of 
maintaining appropriate sectors of 
private enterprise within the economy. 
The former stressed the contribution 
of these undertakings to economic 
growth. The latter recognized in 
private enterprise a buffer against the 
omnipotent state and a base for indi- 
viduals enhancing individual freedom. 


gates 


Need for Immediate Action 


The ILO was instructed to prepare 
and develop studies and information 
for use in formulating a specific “prac- 
tical instrument.”’ The Director Gen- 
eral is also called upon to initiate 
six different types of inquiries which 
would assemble current knowledge 
and experience in various aspects of 
the problem, to help nations in their 
planning and in implementing these 
programs. The ILO was also re- 
quested to organize itself so that it 
could offer advice to nations “on 
the inclusion of employment objec- 
tives among the ends of economic 
development programming and practi- 
cal methods of achieving such ob- 
jectives, including policies for the 
development of viable small-scale in- 
dustries and for the application of 
efficient production techniques ena- 
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bling capital to be saved by greater 
utilization of labor.” 


Task Ahead 


The resolution and the conference 
conclusions are not self-executing. 
They will require much determina- 
tion, serious labors and continuing 
dedication as well as the cooperative 
efforts of the nations, peoples and in- 
ternational agencies to effect them. 

The knowledge, know-how, ideas, 
procedures, tools, personnel and or- 
ganization have to a _ considerable 
extent to be created. Moreover, this 
will have to be done as the projects 
are undertaken and as they develop. 

The immediate time schedule is 
clear. The ILO and the United Na- 
tions and its specialized agencies 
have to address themselves to the 
assignments drafted for them by this 
conference. The ILO Governing 
Board has to immediately prepare 
itself and the 100 member nations for 
the consideration of a draft instru- 
ment at the 1963 conference. It will 
have to spell out the obligations with 
respect to the general goals and spe- 
cial policies and procedures which 
each nation will be urged to accept. 
The industrially advanced nations 
have their tasks defined more pre- 
cisely. They are the models of nations 
which have approximated full produc- 
tive and freely chosen employment 
economies. All have to develop fiscal, 
monetary, developmental, redevelop- 
ment and labor market policies which 
will advance these objectives. Im- 
balances and deviations from this de- 
sired state must be recognized quickly 
as signals of adversities and compen- 
sated by action designed to maintain 
the full employment economy. Ad- 
justment programs have tc be fol- 
lowed which will aid individuals, 
communities and capital to adapt them- 
selves to the vicissitudes of the busi- 
ness cycle and the trends in wold 
competition. 


ILO Program 


The developing countries have set 
for themselves the task of attaining 
full employment. To this end, they 
have to enlist the total available man- 
power in the production process. Be- 
sides devising means of employment, 
they have to apply the social, eco- 
nomic, and cultural reforms necessary 
to remove the impediments to this 
realization. The last ten to 15 years 
have taught us how formidable the 
resistance of the vested interests is to 
these reforms and also how essential 
they are to peaceful economic progress. 

Finally, there is the relatively un- 
explored assignment of trying to re- 
late the national 
international pattern. The guide pro- 
vided by the conference was that all 
measures should “promote the free 
movement of goods capital and labor 
between countries having regard to 
the need to sustain a healthy economy 
in all countries.” In national devel- 
opment, one must recognize the scar- 
city of capital and the limitations of 
managerial competence. Yet, much 
planning is proceeding without con 
cern for the impact of national pro- 
grams upon international supply and 
markets. Over-capacity is being 
created in some areas which proves 
wasteful, economically destructive 
and, ultimately, politically 
ous. Our experience in effecting the 
accommodation of national programs 
is limited, yet there is an urgency for 
such an adjustment in the interest of 
all concerned. 


The 1961 International Labor Con- 
ference faced its task of formulating 
an updated world employment policy 
with imagination and daring. It re- 
sponded to the demands of the times. 
It integrated the present knowledge 
and aspirations into one set of con- 
clusions and a resolution. Their 
realization becomes a primary re- 
sponsibility of all peoples. An ILO 
instrument to implement this resolu- 
tion will provide a mandate. An in- 
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economies to an 


danger- 





tegrated program undertaken by the accelerate the final attainment of 
UN in cooperation with the ILO and these objectives. [The End] 
the UN’s specialized agencies, would 


SECTION 10(j) INJUNCTION GRANTED 


NLRB General Counsel Stuart Rothman reported December 5 
that the United States District Court for the Southern District of 
California has issued a decision sustaining an application under Sec- 
tion 10(j) of the National Labor Relations Act for an injunction to 
prohibit an employer from continuing unfair labor practices pending 
complaint proceedings before the National Labor Relations Board. 
The injunction enjoins the employer from utilizing a consolidation 
of plant facilities to avoid its collective bargaining and contractual 
obligations with a certified union during the period the case is being 
processed through the normal procedures of the NLRB. 


Section 10(j) gives the NLRB the discretionary authority, after 
an unfair labor practice complaint has issued, to apply to a district 
court for “appropriate” relief of this nature. The request for an in- 
junction in this matter was authorized by the five-member Board 
upon the General Counsel’s recommendation. 


The company is Telecomputing Corporation, engaged in Califor- 
nia and other states in the manufacture of certain aircraft and missile 
parts. The union involved is Local 509, United Automobile, Aircraft 
& Agricultural Implement Workers of America, AFL-CIO. The union 
recently had been certified by the Board as collective bargaining rep- 
resentative at two of the company’s plants in Los Angeles after 
elections among employees of the plants. Pursuant to these certifica- 
tions, the company and the union had entered into a contract fixing 
wages, hours and working conditions for the period ending in March 
1963. In the summer of 1961, the company consolidated the operations 
of the two plants under a single roof. Claiming that the consolidation 
created a new bargaining unit and vitiated the existing Board certi- 
fications, the company demanded the negotiation of a new contract. 
When the union refused, contending that no basic change had been 
effected in the bargaining unit, the company cancelled the existing 
contract, withdrew recognition from the union and _ unilateraily 
changed existing working conditions. The union thereupon filed the 
refusal to bargain charge and t*e General Counsel issued an unfair 
labor practice complaint. 


In granting the Section 10(j) injunction, Judge Leon R. Yankwich 
stated, conceding that “the consolidation of the two operations was 
a matter of economy” and that the NLRB “might give consideration 
to the problem whether the new unit thus created should be entitled 
to appropriate representation as a separate and distinct unit,” the 
company nonetheless “could not unilaterally abrogate the existing 
contract with the union and determine unilaterally the ‘appropriate’ 
representation.” 
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Jurisdictional Disputes and 
the National Labor Relations Board 


By DANIEL L. SHNEIDMAN 


In January, the Supreme Court of the United States ruled that Section 
10(k) of the Labor Management Relations Act requires that the NLRB 
make an affirmative allocation of disputed work as a prerequisite to a 
cease and desist order under Section 8(b)(4)(D). In this article, the 
author analyzes the Board's arguments against this determination and 
explains the court's rationale. 


N 1947, THE HOUSE REPORT ON H. R. 3020 contained the 
following definition offered by Representative Landis: “A jurisdic- 
tional dispute is one growing out of a dispute between two or more 


representatives of employees.”? 


In January, 1961, some 14 years later, the United States Supreme 
Court decided what perhaps may be one of the more significant cases 
concerning Sections 8(b)(4)(D) and 10(k) of the Labor Management 
Relations Act, as amended. In NLRB v. Radio and Television Broad- 
cast Engineers, Local 1212,? in a unanimous opinion delivered by 
Justice Black, the Court affirmed the Second Circuit Court of Appeals’ 
decision not to enforce the Board’s cease and desist order growing 
out of a jurisdictional dispute.* A brief statement of the facts under- 
lying the “dispute” will facilitate the discussion and analysis of the 
decision. 


In 1952, the National Board certified the Radio and Television 
Broadcast Engineers Union, IBEW, Local 1212 (hereinafter referred 
to as Local 1212) as collective bargaining agent for all technicians 
in certain departments of the Columbia Broadcasting System (here- 
inafter referred to as the employer). The certification made no mention 
of the category of remote lighting although it did specify other cate- 
gories of work. On or about May 1, 1956, Local 1212 and the employer 
entered into a labor contract which neither specifically included nor 
excluded remote lighting work; although both Local 1212 and Local 
1 of the International Alliance of Theatrical Stage Employees and 
the Moving Picture Machine Operators (hereinafter referred to as 
Local 1) had attempted to negotiate for that particular work, said 
demands being rejected by the employer. Thus, even though both 
unions had contracts with the employer, the question of remote 





* Legislative History of LMRA of 1947, p. 583. 
* 364 U. S. 573 (1961), 41 LC ¥ 16,700. 
* 272 F. 2d 713 (CA-2, 1959), 38 LC ¥ 66,008. 
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lighting assignment remained unre- 
solved. 


On or about April 9, 1957, the 
employer notified Local 1212 that it 
was going to assign the remote light- 
ing work for a special live telecast 
later that month to its stagehands, 
who were members of Local 1. After 
much discussion and admonition of 
“trouble” between representatives of 
Local 1212 and the employer, there 
was no change of assignment and 
members of Local 1 proceeded ac- 
cordingly to install the lights for the 
show. On the afternoon just prior 
co the show, members of Local 1212 
installed duplicate lights maintaining 
that the lights were an “IBEW job.” 
After being advised by CBS repre- 
sentatives that the duplicate lights 
were to be removed and that Local 
1 members would work the show, 
representatives of Local 1212 refused 
to remove them and further advised 
the employer that the members of 
Local 1212 would not operate the 


cameras and would not finish install- 
ing the necessary technical equipment 
if Local 1 lights were used. An im- 
passe was reached and as a result, 
the television program was cancelled. 


On April 26, 1957, CBS filed a 
charge with the National Board 
alleging that Local 1212 had violated 
Section 8(b)(4)(D) of the Act.* Ac- 
cordingly, a Section 10(k) hearing 
was held® in June, 1957 and the 
Board determined, among other things, 
that Local 1212 had no contract with 
CBS that limited or bound CBS in 
the assignment of the “remote light- 
ing” work to Local 1212 members 
and that Local 1212 was not lawfully 
entitled to force CBS to assign re- 
mote lighting work to its members 
rather than to other employees of 


CBS. 


After failing to comply with the 
Board’s determination, the General 
Counsel issued a complaint in De- 
cember of 1957 alleging that Local 
1212 had violated Section 8(b)(4)(D). 





* That section reads as follows: “8(b) It 
shall be an unfair labor practice for a labor 
organization or its agents— 

“(4) (i) to engage in, or to induce or en- 
courage any individual employed by any 
person ... to engage in, a strike or a refusal 
in the course of his employment to use, manu- 
facture, process, transport, or otherwise 
handle or work on any goods, articles, ma- 
terials, or commodities or to perform any 
services; or (ii) to threaten, coerce, or re- 
strain any person . . ., where in either case 
an object thereof is— 
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“(D) forcing or requiring any employer 
to assign particular work to employees in a 
particular trade, craft, or class rather than 
to employees in another labor organization 
or in another trade, craft, or class unless 
such employer is failing to conform to an 
order of certification of the Board determin- 
ing the bargaining representative for em- 
ployees performing such work.” 

°29 U.S. -C Section 160(k) “. . . The 
Board is empowered and directed to hear 
and determine the dispute out of which 
such unfair labor practice shall have arisen 


” 
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At the unfair labor practice hearing, 
after considering the evidence ad- 
duced at the Section 10(k) hearing, 
the Board concluded that Local 1212 
had violated Section 8(b)(4)(D) by 
“inducing or encouraging the - em- 
ployees of CBS to engage in a strike 
or a concerted refusal .. . to perform 
service with an object of forcing or 
requiring CBS to assign the work of 
operating lights on remote television 
pickups to members of Local 1212 
rather than to members of Local 1.” 

Accordingly, the Board’s order under 
Section 10(c) required Local 1212 to 
cease and desist its conduct in vio- 
lation of Section 8(b)(4)(D). The 
Second Circuit denied enforcement 
on the ground that Section 10(k) 
requires an affirmative allocation of 
the disputed work as a necessary 
prerequisite to a cease and desist 
order under Section 8(b)(4)(D) and 
that Section 10(k) contemplates “af- 
firmative Board adjudication of dis- 
puted work allotments”. 


Board's Position 

The Board’s principal arguments 
may be briefly summarized as follows: 

1. Section 10(k) does not require 
affirmative award of disputed work. 
(a) Section 10(k) is merely a pro- 
cedural provision and provides no 
standards by which the Board may 
determine jurisdictional disputes. (b) 
Section 8(b)(4)(D) does not and was 
never intended to supercede the re- 
strictions on encouraging union mem- 
bership imposed by Section 8(a) 
(3). (c) Board’s interpretation of 
Section 10(k) avoids conflict with 
Section 303(a)(4) of the Act. 


2. Board’s interpretation of Section 
10(k) furthers the basic purpose of 


the Act, that is, to encourage private 
settlements of jurisdictional disputes 
without resort to the Board’s processes. 


3. The legislative history discloses 
a congressional intent not to vest the 
National Board with authority to 
arbitrate the dispute. 


Union's Position 


Local 1212 contended: 


1. Section 10(k) directs the Board 
to affirmatively determine the dispute. 

2. The legislative history discloses 
a congressional intent. to authorize 
the Board to decide the dispute. 


3. Both the Fifth Circuit and Board’s 
interpretation makes Section 10(k) 
proceeding meaningless. 

4. Congress never intended that 
Sections 8(b)(4)(D) and 303 to be 
dependent upon each other. 


Court's Decision and Rationale 


The court held that under Section 
10(k), the Board was required to 
determine the merits of a jurisdic- 
tional dispute and make an affirmative 
award concerning the disputed work 
assignment. In so doing, the court 
affirmed the Second,® Third’ and 
Seventh’ Circuits’ interpretation of 
Section 10(k) and rejected the Board’s 
position as sustained by the Fifth 
Circuit. In NLRB v. United Associa- 
tion of Journeymen, charges under 
Section 8(b)(4)(D) were filed by a 
union and an employer against an- 
other union. The Board’s determina- 
tion pursuant to Section 10(k) had 
been that the respondent union had 
acted illegally. However, in accord- 
ance with its then current policy, the 
Board had taken no affirmative action 





®272 F. 2d 713 (CA-2, 1959), 38 LC 
{ 66,008. 

7 NLRB v. United Association of Journey- 
men, 242 F. 2d 722 (CA-3, 1957), 32 LC 
q 70,585. 
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United Brotherhood of Car- 
penters, 261 F. 2d 166 (CA-5, 1958), 36 LC 
q 65,012. 

* NLRB v. Operating Engineers, Local 450, 
275 F. 2d 408 (CA-5, 1960), enforcing 123 


*NLRB v. 


NLRB No. 2 (1959), 39 LC { 66,234. 
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with respect to the challenged work 
assignment. The respondent union 
in that case ignored the Board’s sub- 
sequent order under Section 8(b) (4) 
(D) and the General Counsel peti- 
tioned for enforcement. The Court of 
Appeals for the Third Circuit denied 
the Board’s application on the ground 
that the Board had acted improperly 
under Section 10(k) in failing to de- 
cide the underlying jurisdictional dis- 
pute on the merits. The court referred 
to the unchallenged interpretation of 
Section 10(k), running throughout 
the legislative history of the provision, 
that a determination of the jurisdictional 
dispute is required of the Board when 
the parties themselves are unable to 
resolve their differences. In the Radio 
and Television case, the Board, after 
holding the Section 10(k) hearing, 
held that Local 1212 was not entitled 
to the assigned work in absence of 
either Board order, certification or 
collective bargaining agreement and 
the Board further refused to consider 
other criteria as well as make an af- 
firmative award of the work between 
Local 1 and Local 1212. 

The court however in looking at 
the specific language of Section 10 
(k) said: 

“The language of Section 10(k), 
supplementing Section 8(b)(4)(D) 
as it does, sets up a method adopted 
by Congress to try to get jurisdic- 
tional disputes settled. The words 
“hear and determine the dispute” con- 
vey not only the idea of hearing but 
also the idea of deciding a controversy. 
And the clause “the dispute out of 
which such unfair labor practice shall 
have arisen” can have no other mean- 
ing except a jurisdictional dispute 
under Section 8(b)(4)(D) which is 
a dispute between two or more groups 
of employees over which is entitled to 
do certain work for an employer. To 
determine or settle the dispute as 
between them would normally require a 


decision that one or the other is en- 
titled to do the work in dispute. Any 
decision short of that would obviously 
not be conducive to quieting a quarrel 
between two groups which, here as 
in most instances, is of so little in- 
terest to the employer that he seems 
perfectly willing to assign work to 
either if the other will just let him 
along. This language also indicates 
a congressional purpose to have the 
Board do something more than merely 
look at prior Board orders and cer- 
tifications or a collective bargaining 
contract to determine whether one or 
the other union has a clearly defined 
statutory or contractual right to have 
the employees it represents perform 
certain work tasks.” 


The court continued, 


“We conclude therefore that the 
3oard’s interpretation of its duty un- 
der Section 10(k) is wrong and that 
under that section it is the Board’s 
responsibility and duty to decide which 


of two or more employee groups claim- 
ing the right to perform certain work 
tasks is right and then specifically to 
award such tasks in accordance with 


its decision.’ 


Thus, the court concluded that the 
Board’s narrow interpretation of the 
scope of a Section 10(k) hearing must 
be rejected since otherwise, the par- 
ties would be right back where they 
started, where the employer must 
make specific work assignments and 
where the competing employee groups 
are free to exert pressure upon him. 


The court further rejected the Board’s 
modest contention that Section 10(k) 
provides the Board with no standards 
or criteria for determining the merits 
of a dispute and award. 


“Tt has had long experience in hear- 
ing and disposing of similar labor 
problems. - With this experience and 
a knowledge of the standards gen- 
erally. used by arbitrators, unions, 





*° Case cited at footnote 2, at p. 576. 
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employers, joint boards and others in 
wrestling with this problem, we are 
confident that the Board need not 
disclaim the power given it for lack 
of standards. Experience and com- 
mon sense will supply the grounds 
for the performance of this job which 
Congress has assigned the Board.” 


Finally, the court rejected the Board’s 
contention that the lower court’s in- 
terpretation of Section 10(k) would 
be inconsistent and in conflict with 
Section 303(a)(4).11 The Board as- 
serted that Section 303 actions do not 
permit a union to defend against ac- 
tions for damages on the basis that 
the union is entitled to the work per 
practice, and/or custom and that ac- 
cordingly, “substantive symmetry” 
between Sections 8(b)(4)(D), 10(k) 
and 303(a)(4) must be preserved. 
The court deftly opined: 


“This Court has recognized the sep- 
arate and distinct nature of these two 
approaches to the problem of han- 
dling jurisdictional strikes. /nterna- 
tional Longshoremen’s Union v. Juneau 
Spruce Corp., 342 U.S. 237. Since we 
do not require a “substantive sym- 
metry” between the two, we need not 
and do not decide what effect a de- 
cision of the Board under Section 10 
(k) might have on actions under Sec- 


tion 303(a)(4).” 


Thus, the Court did not decide and 
left unanswered what effect, if any, 
a 10(k) decision might have on a 303 
(a)(4) action for damages. 


Despite the court’s cursory manner 
in which it resolved the potential 
conflict with 303(a) (4), the language 
of Judge Tuttle in the Operating En- 
gineers case’? is worthy of considera- 
tion still. 


“We note that the Supreme Court 
in International Longshoremen’s and 
Warehousemen’s Union v. Juneau 
Spruce Corp. 342 U. S. 237 (20 LC 
{| 66,704), at 243 says: 

“Section 8(b)(4)(D) and Section 
303(a)(4) are substantially identical 
in the conduct condemned. Section 


8(b)(4)(D) gives rise to an admin- 
istrative finding; Section 303(a) (4) 
to a judgment for damages.” 


“Yet the Supreme Court expressly 
in that case ruled that a suit for dam- 
ages for the very kind of strike as 
was charged here can be maintained 
without any Section 10(k) hearing. 
This is strongly persuasive, we think, 
that the requirements of 10(k) are 
purely procedural, for it seems highly 
unlikely that Congress would enact 
a statute permitting an aggrieved person 
to sue for damages for a jurisdictional 
strike, with the quality of the strike 
finally and irrevocably fixed without 
any Board determination, and at the 
same time provide that the same 
strike would no longer be an unfair 
labor practice as a basis for seeking 
injunction if the Board, acting as ar- 
bitrator assigned the work to the 
striking union. Under such a con- 
struction the work would have been 
assigned by the Board to the striking 
union and no violation of 8(b)(4)(D) 
would exist, but the employer would 
still have his right to sue for damages 
because the strike would still be a 
violation of 303(a)(4). We conclude 
that Congress did not intend such an 
anomaly. We agree with the Court 
of Appeals for the Ninth Circuit which 
said : 

“Under the plain language of Sec- 
tion 8(b)(4)(D) we are unable to see 
how the Board in a Section 10(k) 
proceeding could make a determina- 





1129 U.S. C. Section 187(a) (4). “It shall 
be unlawful for the purposes of this Sec- 
tion for any labor organization to 
engage in ...a strike... where an object 
thereof is ... (4) forcing or requiring any 
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employer to assign particular work to em- 
ployees in a particular labor organization 
. rather than to employees in another 
labor organization... ” 
** Case cited at footnote 9. 
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tion adverse to the assignment of the 
work by (the employer).” IJnterna- 
tional Longshoremen’s & Warehouse- 
men’s Union v. Juneau Spruce Corp., 9 
Cir. 189 F. 2d 177, 178 (19 LC 
| 66,328).” 


this accomplishment. Further it ap- 
pears that if conduct is within the 
prohibition of 8(b)(4)(D) is must 
present a “dispute” within the mean- 
ing of a Section 10(k) hearing; con- 
versely, if there is no “dispute” which 


can be determined by the Board under 
Section 10(k), there can be no Section 
8(b)(4)(D) prohibition. Finally, the 
language of the court in Juneau Spruce 
indicating the independent effect of 
a section 10(k) determination on a 
Section 303 action for damages now 
seems of reduced significance.’ 


[The End] 


Summary 


The court has now plainly and ir- 
revocably stated that Sections 8(b) 
(4)(D) and 10(k) are integral and 
interdependent elements of a con- 
gressional intent to foster the settle- 
ment of jurisdictional disputes and 
that the Board’s authority extends to 





McCULLOCH DEFENDS INJUNCTION 


This is an excerpt from NLRB Chairman Frank W. McCulloch’s 
speech before the Southwestern Legal Foundation’s Institute on 
Labor Law, November 3. 

I am mindful that breaches of the peace may be redressed through 


criminal prosecutions and civil action for damages and I am re- 
minded that the Norris-LaGuardia Act prohibits a federal judge from 


enjoining violence without first consulting with appropriate public 
officials charged with police enforcement. 


I am mindful of the dangers of the ex parte injunction issued 
on the basis of affidavits filled with sound and fury, but signifying 
little in the concrete. But I know from the experience of the Norris- 
LaGuardia Act that these dangers can be greatly minimized by setting 
a time limit on the duration of such injunctions and requiring the 
court attendance of those in the best position to testify as to the facts. 


I am mindful of the dangers of the broad injunction prohibiting 
“opprobrious language,” “unlawful conduct,” “mass picketing,” by the 
defendants, “their agents, allies and parties in interest.” But I also 
know that it is possible to frame an injunction order in specific and 
definite language: “No picketing of gate No. 3, reserved for em- 
ployees of contractors”; “no more than ten pickets patrolling at any 
given time,” etc. 


I am mindful of the complexities of our industrial society and the 
conflicting interests which must be considered in even the “simplest” 
labor case. I sympathize with the federal judge who must decide such 
problems “forthwith’” even though he may be totally unfamiliar with 
the subject. And I realize fully that his decision, though labeled 
“tentative” and “preliminary,” is for practical purposes in many 
instances final. 








18 Penello v. Sheet Metal Workers, Local 
59, (DC, Del.) 42 LC $17,035. 
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Case of the Runaway Mill: 


Darlington Manufacturing Company 


By DELL BUSH JOHANNESEN 


The problem of runaway shops continues to perplex arbitrators, trial 
examiners and the NLRB. The Darlington mill closed down to avoid 
dealing with the union and the company was liquidated. Today, some 
four years and three intermediate reports later, the NLRB still has not 
reached a decision in this complex case. Mr. Johannesen is assist- 
ant professor of economics at the University of North Carolina. 


INCE THE BEGINNING of statutory control of labor relations 

affecting interstate commerce in the early 1930’s, one of the most 
perplexing problems with which the National Labor Relations Board 
has had to contend involves the proper course of action which the 
government can and should pursue where an employer closes down 
his plant to avoid the legal obligation to deal with a labor union. 
To date the Board has not settled on any fixed policy in this area, 
partially due to the fact that rarely is the issue as simple as the above 
statement seems to indicate and the additional fact that the present 
statute controlling, the Taft-Hartley Act, provides no specific penalty 
which can be applied. Thus, Section 10(c) provides: “If upon the 
preponderance of the testimony taken the Board shall be of the 
opinion that any person named in the complaint has engaged in or is 
engaging in any such unfair labor practice, then the Board shall 
state its findings of fact and shall issue and cause to be served on such 
person an order requiring such person to cease and desist from 
such unfair labor practice, and to take such affirmative action including 
reinstatement of employees with or without back pay, as will effectuate 
the policies of the Act, . . .” 

The only recourse under the Taft-Hartley Act lies in the broad 
discretionary powers of the NLRB to take whatever affirmative action 
it deems necessary to effectuate the policies of the Act provided that 
such action is not penal. The ban on penal action by the Board was 
not imposed by the Congress, but by the courts, as a matter of statu- 
tory interpretation... The dissenting opinion of Mr. Justice Whittaker, 





The author is grateful to Dr. M. T. Van Hecke, University of North Carolina 
Law School, for his editorial comment on this article. Acknowledgment is also 
made of Mr. Ted Ham’s contribution in gathering the various NLRB reports and 
briefs used in this research. 


* Carpenters and Joiners, Local 60 v. NLRB,365 U. S. 651 (1961), 42 LC 16,887. 
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in the case cited above, strongly urges 
the need for the Board to fashion 
more effective remedies. Congress 
was aware that it could not foresee 
the nature of all possible violations 
of the Act, and accordingly did not 
undertake to specify the precise rem- 
edy to be visited upon offenders for 
particular violations. Instead it en- 
trusted to an expert agency the main- 
tenance and promotion of industrial 
peace. It is also certain that Congress 
did not intend to hold out to em- 
ployees an illusory right without provid- 
ing some kind of remedy.* Therefore, 
Congress directed the Board to fashion 
and enforce a remedy which it deemed 
adequate to that end.* And in fashion- 
ing these remedies to “undo the ef- 


fects of violations of the Act, the 


Board must draw on enlightenment 
gained from experience.” * 


The primary purpose of the provi- 
sion for affirmative remedy has been 
held to be to enable the Board to 
take measures designed to recreate 
the conditions and relationships that 
would have been had there been no 
unfair labor practice, that is violation 
of the Act.® In other words, the Board 
must establish that the remedy is a 
reasonable attempt to put aright mat- 
ters the unfair labor practice set awry.® 
Therefore, although the Beard is 
specifically precluded from imposing 
penalties or taking punitive action 
against violators of the statute, it can 
take remedial action such as requiring 
restitution of back pay and/or rein- 
statement to former positions for em- 


ployees who have been discriminatorily 
discharged. 

For example, in the Bonnie Lass 
Knitting Mills case in Paterson, New 
Jersey,’ the firm sold its sweater-knitting 
equipment and ended manufacturing 
activities permanently rather than 
deal with the union selected by a 
majority of its employees as bargain- 
ing representative. In its ruling the 
Board required the mills to keep pay- 
ing 47 laid-off employees until they 
could obtain substantially equivalent 
employment with other employers. 
The majority of the Board held that 
where an employer deliberately goes 
out of business to avoid its legal 
obligation to bargain with a duly 
elected representative of its employees, 
some form of restitution is appropriate. 


In a similar case, the Barbers Iron 
Foundry,’ Bridgeton, New Jersey, the 
3oard ruled that the foundry must 
pay employees from the time they 
were laid off to the time the firm 
closed down completely. 


However, in an earlier case involv- 
ing the Darlington Manufacturing 
Company, Darlington, South Carolina, 
the NLRB trial examiner ruled that 
the firm had closed down in October, 
1956, to avoid dealing with the union, 
throwing approximately 500 people 
out of work, but since the firm had 
been completely liquidated, there was 
no legal entity to make restitution, 
and therefore no back pay remedy 
was available. In essence, the Dar- 
lington Manufacturing Company had 
done exactly what Philip Ray Rogers, 





* Case cited at footnote 1, dissenting opin- 
ion. Also, Graham v. Locomotive Firemen, 
338 U. S. 232 (1949), at p. 240, 17 LC 
T 65,399. 

* Case cited at footnote 1, dissenting opin- 
ion. Also, Republic Steel Corp. v. NLRB, 
311 U.S. 7 (1940), at p. 12, 3 LC ¥ 51,101. 

*NLRB vw. Seven-Up Bottling Company of 
Miami, Inc., 344 U. S. 344 (1953), at p. 346, 
22 LC { 67,329. 
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° Consolidated Edison Company of New 
York, Inc. v. NLRB, 305 U. S. 197 (1938), at 
p. 236, 1 LC ¥ 17,138. 

*Case cited at 
opinion. 

*126 NLRB 
NLRB 8713. 

*126 NLRB 30 (1960), 1960 CCH NLRB 
7 8502. 
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1396 (1960), 1960 CCH 
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member of the NLRB, strongly op- 
posed to any remedy in such cases, 
had asserted was the right of an 
employer: to go cut of business at 
any, time and for any reason he chooses.® 


This, of course, brings up the point 
made by the unions many times that 
if an employer can close his plant 
successfully in violation of statutory 
requirements, the guarantee to work- 
ers of the right to organize and bargain 
collectively through their chosen rep- 
resentatives is nullified. The only 
recourse that the employees have in 
such cases is through the power of 
the NLRB to find a back-pay remedy 
appropriate. But this does not restore 
lost jobs in a liquidated mill. And it 
is rare indeed that where the plant 
is closed but not liquidated that the 
3oard will require an employer to 
reopen his plant and rehire his em- 
ployees since the legality of such ac- 
tion by an administrative agency would 
be open to serious question. There- 
fore, the that 
must be found if the principle of col- 
lective bargaining is to be maintained.’° 


unions feel remedies 


The NLRB agrees that the govern- 
ment needs a bigger weapon to deal 
with “union busting” employers. In 
a speech before the Federal Bar As- 


sociation, Chairman of the Board, 
Frank W. McCulloch, stated that the 
Board’s remedies of reinstatement and 
back pay did not seem to be powerful 
enough to discourage some umployers 
from discharging union adherents at 
the start of an organizing campaign. 
“This remedy, many union officials 
claim, is too little and too late and 
constitutes no more than a ‘license 
fee for union busting.’” Therefore, 
NLRB officials are studying ways to 
“take the profit out of unfair labor 
practices” whether committed by em- 
ployers or labor unions.” 

A closer examination of the factors 
in the Darlington case will serve to 
point up the many faceted issues and 
complex nature of such a case. in 
addition, it illustrates the complete 
denial of economic rights guaranteed 
by statute to the employees of this 
company without any redress for such 
discrimination. And finally, the case 
illustrates only too well the extensive 
time period involved in such proceed- 
ings before the NLRB. 

From the time the first intermedi- 
ate report of the trial examiner was 
issued on April 30, 1957, the 
of the Darlington Manufacturing Com- 


Saga 


pany began to assume epic propor- 





* Case cited at footnote 8. Member Rodgers’ 
dissent in which he quotes from the decision 
by the court of appeals in NLRB v. New 
Madrid Manufacturing Co., 215 F. 2d 908 
(CA-8, 1954), at pp. 913-914, 26 LC J 68,683. 

“But none of this can be taken to mean 
that an employer does not have the abso- 
lute right at all times, to permanently close 
and go out of business, or to actually dis- 
pose of his business to another, for what- 
ever reason he may choose, whether union 
animosity or anything else, and without his 
being thereby left subject to a remedial lia- 
bility under the Labor Management Rela- 
tions Act for such unfair labor practices 
as he may have committed in the enterprise, 
except up to the time that such actual and 
permanent closing or true and bona fide 
change in ownership has occurred. No one 
can be required to stay in private business, 
and no one can be prevented from perma- 
nently closing or abdicating by selling such 
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a business. And the Act affords no basis 
on which to person to reinstate 
employees in a business which he has, with 
plain finality, put out of existence, or which 
he has actually disposed of to another, and 
as to which he neither in law nor in fact 
possesses any power over the operations of 


order a 


his successor, either of management right in 
general or of labor relations control in particu- 
lar. Cf. Southport Petroleum Co. v. NLRB, 
[315 U. S. 100 (1942), at p. 106, 5 LC 
{ 51,126]. No more, in our opinion, can the 
Act be said to contain any basis to assess 
remedial back-pay aganist such a person, 
beyond the date of his permanent closing 
or abdicting [sic] sale of the enterprise.” 

See also Decisions and Orders of the Na- 
tional Labor Relations Board, Vol. 126, p. 38. 

foe Almosi Unbelievable, Textile 
Workers Union of America, 1961. 

™“N. L. R. B. Weapon Urged,” New 
York Times, September 14, 1961, at p. 15. 
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tions. On that same date the proceed- 
ing was transferred to the NLRB 
and the General Counsel, the respond- 
ents and the Textile Workers Union 
of America (AFL-CIO) filed excep- 
tions to the intermediate report with 
supporting briefs. After oral argu- 
ment on exceptions to the report, the 
Board determined that it was desir- 
able to have evidence with respect 
to the single employer status of Deering- 
Milliken & Company, Inc., and the 
related mill corporations. Accord- 
ingly, on December 16, 1957, the Board 
remanded the case to the regional 
office in Winston-Salem, North Caro- 
lina, for reopening and further hearing 
on that issue. 


3efore the trial examiner could 
report on this hearing, however, he 
had to dispose of the second compl#nt 
issued against Roger Milliken as in- 
dividual respondent. On May 4, 1959, 
the trial examiner dismissed the com- 
plaint against Milliken in his second 
intermediate report of the case. 


Finally on December 31, 1959, a 
third or supplemental intermediate 
report concerning the issue of single 
employer status was issued by the 
trial examiner. Again the proceeding 
was transferred to the NLRB and 
the General Counsel filed exceptions 
with supporting brief to the supple- 
mental intermediate report. 

At the present writing, some four 
years and three intermediate reports 
later, the NLRB has not yet issued 
its final decision in one of the most 
complex cases of its career. For on 
February 15, 1961, the Board issued 
an order remanding the case to the 
regional office for still further hear- 
ing. The respondent company scught 
an injunction permanently restrain- 
ing the issuance of a notice of hearing 
in this case. This matter was heard 
by United States District Judge C. C. 


Wyche, sitting in Greensboro, North 
Carolina, who, on April 28, 1961, re- 
strained and enjoined the regional 
director from issuing such notice of 
hearing. The NLRB has appealed 
this ruling to the United States Court 
of Appeals for the Fourth Circuit 
where it is now pending.” 


Summary of Facts 

The following facts in the Darling- 
ton case were taken primarily from 
the three intermediate reports of the 
trial examiner (dated May 3, 1957; 
December 31, 1959; and May 4, 1959) ; 
the Brief on Behalf of the General 
Counsel, dated April 8, 1957 ; the State- 
ment of Exceptions to the Intermediate 
Report (of May 3, 1957) dated June 4, 
1957; the General Counsel’s Statement 


of Exceptions to the Intermediate Re- 
port (of May 4, 1959) dated May 22, 
1959; Statement of Exceptions, With 
Comments, to the Intermediate Report 
of December 31, 1959, dated February 
17, 1960; and the Brief on Behalf of 


General Counsel dated April 8, 1960. 


The story of Darlington is not a 
simple one of a single plant; it is 
instead a complex story involving a 
far flung textile empire. For the Dar- 
lington Manufacturing Company is 
but one of eighteen corporations con- 
trolled by Deering-Milliken & Com- 
pany, Inc. These eighteen corporations 
have a total of 27 mills. Completing 
the pitture is the Deering-Milliken 
Service Corporation and the Deering- 
Milliken Research Corporation which 
provide essential services to the mills. 
Deering-Milliken & Company, Inc., 
is at the fore‘ront since it sells ex- 
clusively al! of the goods produced at 
these 27 mills. 

To further illustrate the extensive- 
ness of the Milliken empire, the Milli- 
ken family owns the majority of the 
voting shares of Deering-Milliken and 





“Letter to the author, dated May 25, 
1961, from James R. Webster, regional at- 
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a majority of the voting shares of the 
Cotwool Manufacturing Company. Cot- 
wool itself owns some nine to twelve 
mill corporations. The same family 
members, by direct ownership of shares 
and by ownership of Deering-Milliken 
and Cotwool, own a majority of the 
voting shares in six other mill cor- 
porations. 

The Milliken interests at Darlington 
‘were made up of direct ownership of 
shares by Roger Milliken and his 
family of 6.4 per cent, by various 
directors and employees of Deering- 
Milliken 2.9 per cent, by Deering- 
Milliken and Company, Inc., 41.1 per 
cent and by Cotwool Manufacturing 
Company 18.3 per cent, leaving 31 
per cent which was owned by other 
people. The directors of Deering- 
Milliken and Cotwool are, with one 
exception, members of the Milliken 
family. The exception is Francis G. 
Kingsley, who has been identified 
with the Milliken interests for years. 
The majority of directorships in all 
of the mills ** are constituted by the 
five directors of Deering-Milliken: 
Roger Milliken, his brother Gerrish 
H. Milliken, Jr., his cousin Minot Kk. 
Milliken, his uncle Harold A. Hatch 
and Francis G. Kingsley. The minor- 
ity directors are in the main local 
people who own some shares in the 
mill. The directors of Deering-Milli- 
ken thus control all of the mills.™ 


It is against this background that 
the events at the Darlington Manu- 
facturing Company unfolded. 


Organizational Campaign. On April 
23, 1956, the campaign to organize 
the employees of the Darlington 
Manufacturing Company, Darlington, 
South Carolina, began at the request 
of the employees. The Textile Work- 
ers Union of America, AFL-CIO, sent 


in an organizer to aid, advise and 
direct the employee's organizing com- 
mittee. When enough authorization 


cards had been signed to show suffi- 
cient interest among the employees, 
a second organizer was assigned to 
the plant to aid in bringing the cam- 
paign to a successful conclusion.” 


During this time, however, the 
company was not standing idly by. Com- 
pany supervisors and plant manage- 
ment, including the plant manager, 
Oeland, repeatedly warned the em- 
ployees that Milliken would close the 
plant if they voted in the union and 
they would all be out of a job. Black- 
list threats were made also regarding 
recommendations for individual em- 
ployees. In addition, the company 
undertook surveillance and repeated 
interrogations of employees concern- 
ing their feelings for or against the 
union and their attendance at union 
meetings. 

In spite of these threats, by May 
22, 1956, a majority of the employees 
(257) had signed authorization cards. 
The TWUA then officially notified 
the company that its represented a 
majority of the employees in the main- 
tenance and production group and re- 
quested the company to recognize it 
as bargaining agent and to set a date 
for a bargaining conference. When 
the company declined, the union im- 
mediately filed a petition 
tification with the 
Relations Board. 


for cer- 


National Labor 


A hearing date was set for June 11 
but due to the company’s objections 
was rescheduled for June 19 in Florence, 
South Carolina. As a result of the 
hearing the Board established the 
appropriate bargaining unit as follows: 


“All production and maintenance 
employees at the Darlington plant, 





* With one exception, the Hartsville Cot- 
ton Mill. 

* Brief on Behalf of General Counsel, April 
5, 1960, pp. 1-3. 
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* Letter from Bruce E. Davis, representa- 
tive of the Textile Workers Union of 
America, December 7, 1960. 





including firemen, slasher foremen, 
and supply room clerks, but excluding 
office clerical employees, professional 
employees, watchmen, guards, and all 
supervisors as defined in the Act.” 7° 


The election, directed by the Board 
to be held on September 6, 1956, pro- 
duced the following results: Eligible 
to Vote, 523; For Union, 256; Against 
Union, 248; Challenged, 4; Void, 5. 
As evidenced by the vote, the union 
won the election by a very narrow 
margin. 


Liquidation Proceedings 


On the morning of September 7, 
Roger Milliken was informed of the 
election tally. He immediately re- 
quested his attorney, Clarence Poag, 
to come to Spartanburg, South Caro- 
lina, to discuss the matter after which 
Milliken called three of the mill’s 
directors in New York (as well as the 
potential successor to one of them) 
and reviewed the situation at Dar- 
lington with them. An agreement 
was reached to liquidate the Darlington 
mill. It was further agreed to call a 
meeting on September 12 of the board 
of directors of the Darlington mill to 
effectuate this action, but the local 
members of the board were not told 
the purpose of the meeting before 
September 12. 


On September 11 the management 
of the mill advised the NLRB that it 
objected to the election. Almost 
simultaneously a disavowal petition 
was circulated in the mill which super- 
visors and section hands tried to 
get the employees to sign to disavow 
the union as their collective bargain- 
ing representative after it had won 
the election..7 On October 8 the 
acting regional director of the NLRB 
recommended that the objection be 


dismissed because the company did 
not produce any witnesses in support 
of its objections to the election since 
at the time of the investigation there 
was a recommendation from its board 
of directors that the plant be liquidated.** 


On September 12 the board of 
directors of the Darlington Manufac- 
turing Company had held a special 
meeting at which Roger Milliken sub- 
mitted and the board adopted the rec- 
ommendation to the stockholders for 
liquidation. Thereafter, the mill ac- 
cepted no new orders, there being 
sufficient orders on the books to keep 
the plant in full operation for a time. 
On October 17 the stockholders voted 
to shut down operations and liquidate 
the plant. The plant was thereupon 
advertised for sale at public. auction. 
Jeginning on October 18, as the ma- 
terial on hand was utilized and the 
work ran out, the employees were 
discharged and departments closed, 
and all operations were terminated 
on November 24. 


Although the Darlington mill was 
liquidated, the business of Darlington 
as .well as its constructions were 
picked up by the other Deering- 
Milliken Mills. No orders were trans- 
ferred or sold to non-Deering- Milliken 
mills. As a matter of fact, Deering- 
Milliken forced one of its mills to 
take an order of the Darlington mill 
because Deering-Milliken wanted to 
keep the customer.’® 

In light of the liquidation action, 
the TWUA filed unfair labor prac- 
tice charges against the Darlington 
Manufacturing Company on October 
15 charging violation of Section 8 
(a)(1) of the Taft-Hartley Act which 
makes it an unfair labor practice for 
an employer to interfere, restrain, or 
coerce employees in the exercise of 





“Intermediate Report and Recommended 
Order, May 3, 1957, p. 5. 

* Source cited at footnote 16, at p. 6. 

* Source cited at footnote 16, at pp. 17-18; 
also, source cited at footnote 15, at p. 3. 


1194 


” Statement of Exceptions, with Comments, 
to the Intermediate Report of December 31, 
1959, p. 52. 


December, 1961 @ Labor Law Journal 





their right to join a labor organiza- 
tion and bargain collectively through 
representatives of their own choosing. 
On October 31, 1956, the union amended 
the charge against the company to 
include the names of Roger Milliken, 
President, and Deering-Milliken and 
Company, Inc., also. The amended 
charge alleged violations of Sections 
8(a)(1), (3) and (5) of the Act. 


At the time of the hearings on 
these charges in Florence, South 
Carolina, from January 15-17 and 
February 19 and 27, 1957, the com- 
plaint had been issued only against 
the Darlington Manufacturing Com- 
pany and testimony was taken only 
in relation to the alleged violations 
of this company instead of the three 
included in the amended charge. (Gen- 
eral Counsel informed the trial examiner 
that the Board was still investigating 
the relationship between the Darlington 
mill and the other two respondents 
at the time of the hearing.) 


Alleged Violation of Section 8(a)(1) 
Immediately after the election re- 
sults of September 6 became known, 
supervisors at all levels of the man- 
agement hierarchy told the employees: 
Well, you voted in the union and now 
the plant is closing; remember we 
told you back before you voted it in, 
that if you did it uld close. Pro- 
duction Superin t Goodwin ad- 
mitted blaming a known union leader 
for the closing. of the plant by voting 
in the union. Similarly, Plant Man- 
ager Oeland told an employee that 
the plant would not run with the 
union in it. None of this Section 
8(a)(1) testimony was denied by the 
management of Darlington, including 
the charges of surveillance, threats 
of loss of job, threats of blacklist- 
ing, or attempts to undermine the 
union by circulating a disavowal peti- 
tion. The only attempted denial of this 


violation by the supervisors was the 
denial by them of quoting and in some 
cases using the name of Mr. Milliken 
in any of the statements made to em- 
ployees. However, immediately fol- 
lowing the _ special stockholder’s 
meeting of October 17, 1956, President 
Roger Milliken made the statement 
that he would not run the plant as 
long as there was a 17 per cent hard 
core of union people still working in 
it. This last statement was not denied 
or contravened in any way by Mr. 
Milliken during three days of testi- 
mony by him during the hearing.*° 

Consequently the trial examiner 
found that the threats of closing the 
mill because the union had been voted 
in, the threats of blacklisting, the sup- 
port of a disavowal petition and the 
interrogation of employees concern- 
ing the union constituted interference 
within the meaning of the Act and 
therefore found the company guilty 
of the Section 8(a)(1) violation as 
charged. 


Alleged Violation of Section 8(a)(5) 
With regard to the complaint alleg- 


union 
1956, 


ing refusal to bargain, the 

averred that on September 6, 
and thereafter, the union requested 
the company to bargain and the com- 
pany refused. The company declared, 
however, that not until October 31, 
1956, did the union request the com- 
pany to meet with it; that they did 
meet on November 7, when the union 
offered no proposals and that there 
had been no further requests to meet. 
While the complaint alleged that the 
union had been the employees’ repre- 
sentative since September 6, the date 
of the election, the company cited the 
date of the certification, 
October 24. 


Board’s 


Ordinarily in the absence of other 
violations from which there can be 
inferred an earlier refusal to bargain, 





* Source cited at footnote 14, at p. 2. 
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the Board declares a union to have 
been the collective bargaining agent 
since the date of its certification.” 
In this case, however, there was ampie 
evidence to indicate a refusal to bar- 
gain prior to certification since cer- 
tification was delayed until October 
24, 1956. For on September 12 (the 
date of the special directors’ meeting 
to recommend liquidation) a union 
representative asked the company’s 
attorney to arrange a bargaining con- 
ference, but was told to wait until 
after certification by the Board. The 
trial examiner found that “The viola- 
tion which pointed and led to the 
closing of the plant and which was 
set in motion that day indicates that 
the refusal to bargain on Septem- 
ber 12 was in violation of the Act.” 
The company’s attitude was formally 
and finally declared on October 17 
when the stockholders accepted the 
recommendation to liquidate; it had 
existed and had been indicated on 
September 12.” 


Alleged Violation of Section 8(a)(3) 


Having found the company guilty 
of interference with the employees’ 
right to choose a bargaining agent 
and of a refusal to bargain with a 
duly elected representative, the trial 
examiner turned to what he termed 


the “salient issue in this case’”— 
whether the closing of the mill and 
the discharge of employees had taken 
place because the union won the elec- 
tion and, therefore, violated Section 
8(a)(3) of the Act. With any finding 
of violation the major problem in the 
case would be to find an adequate and 
lawful remedy for such discrimina- 
tory discharges where the employer 
had discontinued its operations and 
sold its plant and equipment.”* 

In his testimony in which he at- 
tempted to show that the union’s 
election was only one of the many 


factors influencing the decision to 
liquidate the Darlington mill, Roger 
Milliken mentioned a number of 
debilities from which the piant suffered : 

1. The Darlington plant was old 
and to meet competition, additional 
expenditures would be necessary for 
complete modernization. The Gen- 
eral Counsel pointed out that this was 
exactly what had been happening 
right up to the day that the decision 
to liquidate was made. As a matter 
of fact, Milliken’s own testimony re- 
vealed that in January of 1956 the 
board of directors had authorized 
modernization expenditures of almost 
$400,000 for 1956. This was not a 
new program, for the modernization 
improvements had been carried out 
since 1952. However, in 1956 the 
Darlington mill spent almost as much 
money on modernization as it had 
spent during the previous four years 
combined. So that, if anything, the 
modernization program had been ac- 
celerated prior to the decision to 
liquidate which came hard on the 
heels of the election. 

2. Mr. Milliken also testified that 
the rate of earnings for the Darlington 
plant was low. Yet when the rate of 
earnings for this mill and that of 
Monarch Mills, a competitor mill in 
the print cloth business of which 
Milliken is also president, were com- 
pared for the year 1955—a fair year 
for textiles according to Milliken— 
Darlington’s return was 3 per cent as 
compared to 1.5 per cent for Monarch. 
Mr. Milliken stated that the reason no 
decision was made to liquidate Mon- 
arch, was that the directors knew that 
the modernization program would 
have to go forward at Monarch, and 
that they expected to get a return 
from the modernization program there 
because of the “cooperative attitude of 
the workers.” 





** Source cited at footnote 16, at pp. 13-14. 
* Source cited at footnote 16, at pp. 14-15. 
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3. Mr. Milliken contended that this 
was not the only cotton mill that had 
liquidated in recent years to which 
the General Counsel retorted, “No one 
is disclaiming that the textile business 
is a very competitive one, and that 
some of the businesses will fail, but 
such failures have no causal effect on 
this one.” ** 


4. Also cited as one of the reasons 
that Darlington had decided to liqui- 
date was that it was having a hard 
time finding markets for its products. 
This problem was not new. It had 
suffered the same difficulty in 1951, 
and the problem became acute in 1953. 
In order to combat this the Darlington 
mill had broadened the number of 
styles of cloth which it produced 
from eight in 1953 to nine main styles 
in 1956, and from 14 to 18 miscellaneous 
styles. However, as the General 
Counsel indicated, Darlington was 
worse off in 1953 than in 1956 and 
there was no decision to liquidate 
made then. And certainly it did not 
deter the directors from going ahead 
with the operation and moderniza- 
tion of the plant at their January, 
1956, meeting. 


5. Mr. Milliken also raised the issue 
of the relationship between Japanese 
imports and Darlington sales but ad- 
mitted that he knew of no direct effect 
Japanese print cloth imports had on 
Darlington except to maintain that 
he thought they had some effect. He 
did not know the extent of the print 
cloth importations from Japan. It 
was brought out in cross examina- 
tion that Japanese imports reached 
their zenith in the last part of 1955 
and the very early part of 1956. 
Thereafter the imports dropped off 
sharply since the United States and 
Japan had agreed on regulations gov- 
erning Japanese imports into this 
country. (It was also brought out 
that at this time Sherman Adams, 


speaking for the Eisenhower adminis- 
tration in September, 1956, assured 
the textile industry that the problem 
would be solved, and that a general 
ten cent an hour wage increase was 
instituted in the textile industry solely 
on the basis of these assurances. Mr. 


Milliken approved the increase in all 
27 plants in which he was interested. ) 
Therefore, it appears that before the 
stockholders had agreed to the liquida- 
tion in October, 1956, any threat to 
Darlington’s markets from Japanese 
imports had been effectively removed. 


6. Mr. Milliken also testified that 
the Darlington mill faced the possi- 
bility of a financial loss in 1956 for 
the first time since the thirties. This 
potential loss was predicated on the 
drop of approximately six cents in the 
price of print cloth, at the rate of 
one cent a month for first six months 
of the year. So that the price of 
print cloth reached its bottom in June, 
1956. Evidently the directors did not 
consider this factor important enough 
to warrant calling a meeting for they 
did not meet from the time the 
modernization plans were promulgated 
in January until the special meeting 
concerning liquidation in September. 

7. A final factor mentioned by Mr. 
Milliken for closing the mill was that 
there was a group of employees at 
Darlington who resisted moderniza- 
tion and did not have a cooperative 
attitude. According to Mr. Milliken: 


“TI felt that as a result of the (Union) 
campaign that had been conducted, 
and the promises and statements 
that had been distributed, that if be- 
fore we had had some hope, possible 
hope of achieving competitive course 
by taking advantage of new machinery 
then being put in, that this hope had 
diminished as a result of the election 
because the majority of the employees 
had voted in favor of the union, 
whose principal promise, as I read it, 





* Source cited at footnote 14, at p. 4. 
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was that they would help the em- 
ployees to see that they got control 
of work assignments, would take the 
stretch out, so-called, into their own 
hands, would stop it, would prevent 
management from going ahead with 
the work assignment changes.” *° 


Later Milliken testified that at Mon- 
arch Mills there was a cooperative 
attitude and they had no union, from 
which statement the General Counsel 
reached the conclusion that to Milliken 
“cooperative attitude” and “no union” 
were synonymous terms. Mr. Milliken 
further testified that the union victory 
hit him like a tornado or a fire, and 
that it was the union victory that was 
the “trigger” which made the direc- 
tors review all of the economic factors 
and decide to recommend liquidation. 


In his finding that the closing of 
the mill was discriminatory, the trial 
examiner stated that whatever the 
economic circumstances, up to the 
date when the board of directors 
recommended liquidation, physical 
improvements were being made at 
the plant and new equipment was 
being purchased and installéd with 
the evident intent to continue the 
plant in operation. The improvement 
program was still in progress up to 
the day of the election although the 
board of directors who decided to 
liquidate immediately thereafter could 
have discontinued that program at an 
earlier date. It was obvious then 
that the directors had every inten- 
tion of keeping the mill operating 
until the election triggered the move 
to liquidate. In addition Milliken 
specifically declared that the designa- 
tion of the union as collective bar- 


gaining agent was the reason for 
the decision to liquidate even while 
he claimed that it was and must be 
considered with the other conditions 
existing. Apparently recognizing that 
“[t]he abruptness of a discharge and 
its timing are persuasive evidence as 
to motivation,” ** the company ad- 
vanced the contention that its action 
to liquidate was based on conditions 
existing prior to the election and that 
the election merely emphasized those 
conditions ; the defense being that the 
decision to shut down was based on 
economic factors and the election 
merely aggravated the situation. How- 
ever, the trial examiner found that 
the “decision to close the mill was not 
in fact based upon economic factors, 
and that, but for the union’s election 
victory, that decision would not then 
have been made.” 7° 


Matter of Remedy 


Having arrived at the decision that 
the company (1) had violated the Act 
and had interfered with the employees’ 
guaranteed right to select their own 
bargaining representative, (2) had 
liquidated its plant to avoid its legal 
obligation to bargain with such rep- 
resentative, and thus (3) had discrimi- 
natorily discharged its employees for 
having voted in the union—the trial 
examiner could find no basis for the 
only remedy left to the employees of 
the liquidated mill, that is, back pay. 
Although at the time of the trial 
examiner’s decision there were funds 
(between $300,000 and $400,000 of 
Darlington’s money) being held in the 
Chase Manhattan Bank of New York 
in the eventuality of a back pay 
order.”® 





* Source cited at footnote 14, at p. 6. 

* Source cited at footnote 16, at p. 7. 
Also, NLRB v. Montgomery Ward & Com- 
pany, Inc., 242 F. 2d 497 (CA-2, 1957), 32 LC 
{ 70,574, citing E. Anthony & Sons v. NLRB, 
163 F. 2d 22 (CA-D. C., 1947), at pp. 26-27, 
12 LC ¥ 63,850. 

** Source cited at footnote 16, at p. 12. 
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Instead, however, the trial examiner 
directed the company to take the fol- 
lowing affirmative action to effectuate 
the policies of the Act: 

(a) Should the company resume 
operations, to bargain collectively with 
the Textile Workers Union of America 
as the exclusive bargaining agent and 
to embody in a signed agreement any 
understanding reached ; 


(b) Should the company resume 
operations, to offer to all employees 
who were on its payroll as of Septem- 
ber 12, 1956, immediate and full rein- 
statement to their jobs without prej- 
udice to their seniority rights and 
other rights and privileges ; 

(c) Advertise once a week for eight 
weeks in the papers in Darlington 
and Florence, South Carolina, assur- 
ing the workers that the company 
would bargain in good faith and re- 
frain from interfering in their rights 
to join and bargain collectively through 
th r representative, the Textile Work- 
ers Union of America, AFL-CIO. 


Elaborating on his failure to pro- 
vide back pay, the trial examiner 
stated that “[i]t has not been estab- 
lished with the certitude or definite- 
ness which the law requires that, but 
for the discriminatory motive, the 
plant would still be in operation or 
that it would have continued in opera- 
tion in whole or in part to a certain 
date after operations were in fact ter- 
minated. ... It follows that, despite 
a finding of discrimination, there can 
be no apparently effective remedy; 
the company is not to be directed to 
re-employ (except in the event, not 
now foreseen, that it resumes opera- 
tions) or to make whole by back pay. 
In the instant case, there can be a 





(Footnote 28 continued) 

should have to bear the brunt of a back pay 
order, it would be necessary to proceed 
against the directors of Darlington Manu- 
facturing Company, as trustees of the liqui- 
dated corporation, in order to recover the 


Runaway Mill 


decision to compensate; but we have 
no rule or basis for fixing the amounts. 
Despite its ability to clear many ob- 
stacles the concept of making whole 
is too unruly a steed to be allowed 
to take us in unmarked directions and 
over uncharted terrain without the 
restraint of a guiding hand.” ** 

The trial examiner continued: 

“It has been urged that we proceed 
on the assumption that, but for the 
discrimination, the plant would still 
be operating, as it had been; and that 
the remedy be fixed accordingly. Al- 
ternatively, that back pay should be 
imposed to cover an additional year’s 
employment. Or, should those pro- 
posals be rejected, that compensation 
be paid for 22 weeks, the period dur- 
ing which unemployment compensa- 
tion payments are locally made. There 
is as much basis for adopting one of 
these proposals as there is for any 
of the others; but no sufficient basis 
for any. There is no more basis for 
directing pay to the date of closing, 
for those employees who were earlier 
discharged, between the date of deci- 
sion to close and the date of closing, 
as their work ran out; or supple- 
mental pay for those worked 
fewer hours. While the shutdown itself 
is found to be discriminatory, there is 
no evidence of discrimination in the 
which that shutdown 
effected. Orderly liquidation calls for 
progressive shutdown by jobs and 
departments. Only if a later date for 
closing were determined could it be 
shown that those first laid off would 
have been employed longer than they 
were; and in that case a similar find- 
ing could be made for the other em- 


30 


who 


manner in was 


ployees.”’ 


liquidating dividends paid to the stock- 
holders. 
* Source cited at footnote 16, at p. 3 
*Source cited at 
Italics added. 
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The trial examiner based his deci- 
sion on the finding in the 1956 Mount 
Hope Finishing Company case (106 
NLRB 480, 500). The company had 
shut down and moved to another state 
after the union had won an election. 
The NLRB held the shutdown and 
removal to be motivated by a desire 
to avoid bargaining with the union 
rather than for economic reasons. It 
therefore ordered the company to re- 
instate the discharged employees and 
bargain with the union in the event 
that it should reopen its old plant. 
Since evidence showed no intent to 
resume operations at the former loca- 
tion, the Board also directed the com- 
pany to pay back pay “to the date 
when (the respective employees) nor- 
mally would have been discharged” 
absent the discrimination. However, 
the Board did not spell out how the 
latter date could be determined, and 
it was on this basis, according to the 
trial examiner, that the circuit court 
set aside the Board ruling regarding 
back pay (NLRB v. Mount Hope 
Finishing Company, 211 F. 2d 365 
(CA-4, 1954), 25 LC § 68,272). There- 
fore, the trial examiner chose to “rely 
on existing authority” and stated that 
there was no basis for directing rein- 
statement or payment of lost earnings 
without the date to which the em- 
ployees would otherwise have worked 
and when the plant would otherwise 
have closed, if at all, even though an 
injury recognized by law had occurred. 
“Whatever ingenuity may accomplish 
as the Board or the court may seek 
to effectuate the policies of the Act, 
I transmit the case in reliance on 
existing authority. We leave to other 
authority the analysis of conditions 
which prompt and develop from such 
a situation, and the decision whether 
the Act should be amended.” * 


In light of the trial examiner’s de- 
termination regarding a remedy, it is 


understandable why the General Coun- 
sel noted a number of exceptions to 
the intermediate report. In the first 
place, the trial examiner seemed to 
have reached conflicting conclusions 
in that on the one hand he found the 
closing discriminatory and that absent 
the union’s victory, the action would 
not have occurred ; while on the other 
hand he said that it had not been 
established with certitude and definite- 
ness that but for the discriminatory 
motive the plant would still be in 
operation or would have continued in 
operation in whole or in part to a 
certain date after the operations had 
been terminated. The General Coun- 


sel stated, “Elementary logic demands 
that where the essential, moving fac- 
tor in the closing of a plant, is illegally 
discriminatory, the necessary corollary 
is that in the absence of the discrimi- 
nation the plant would have continued 
to operate for some period of time. 


9? 32 


In addition, the General Counsel 
pointed out that a Board remedial 
order requiring the making whole of 
employees for loss of pay is not con- 
ditioned on a reinstatement order 
(NLRB v. Draper, 159 F. 2d 294 
(CA-1, 1947), 12 LC § 63,590). “Bear- 
ing these principles in mind as well 
as the basic determination made by 
the trial examiner that he does not 
find that respondent would have closed 
its plant for economic reasons, the 
necessary and only inference and 
finding must be that in the absence 
of a discriminatory motive the plant 
would have continued to operate for 
a substantial period.” 


The General Counsel did not make 
the point, but it is implicit in his 
reasoning, that although the trial ex- 
aminer found no discrimination in the 
manner in which the closing was 
carried out, it hardly relieves the com- 
pany of the charge of a discriminatory 
closing. 





* Source cited at footnote 16, at p. 3. 
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The General Counsel also noted 
that the trial examiner had erred in 
his reliance upon the Mount Hope 
Finishing Company case regarding a 
back pay remedy. The counsel pointed 
out that the circuit court did not rule 
upon the remedial order of the Board 
in that case but denied enforcement 
of the order because the court had 
concluded that there was not sub- 
stantial evidence to support the 
Board’s finding of a discriminatory 
plant shutdown. 

The General Counsel’s argument 
favoring a back pay award was based 
on the case of NLRB v. New Madrid 
Manufacturing Company, cited at foot- 
note 9. The Eighth Circuit found that 
New Madrid Manufacturing Company 
had discriminatorily discharged some 
of its employees and had shut down 
its plant. During the period of shut- 
down, the company sold its plant and 
machinery to its former manager. 
The Eighth Circuit enforced the Board’s 
order as to back pay liability against 
New Madrid from the date of the lay 
off of the employees to the date of 
the sale of the plant.** 

General Counsel further contended 
that the Supreme Court had long 
recognized the Board’s discretion te 
take such affirmative action as is neces- 
sary to effectuate the Act provided 
that such affirmative order is not 
penal. Where, however, a remedial 
order is clearly directed toward mak- 
ing some partial restitution to em- 
ployees who have suffered from illegal 
discrimination, the order could hardly 
be determined a penalty against the 
employer. 

The General Counsel is on firm 
ground in his contention. It appears 
that the reasoning of the trial exami- 
ner concerning a back pay remedy is 
confused. In his intermediate report 


he said, “A different aspect is pointed 
up by the General Counsel’s argu- 
ment ... that a violator should not 
be permitted to go scot-free, and that 
a requirement be imposed of payment 
into the indefinite future or at least 
for a limited but fixed period. But 
this would reflect a punitive aspect 
which the statute lacks.” ** It is true 
that the statute provides no penalty, 
but this in no way limits the broad 
discretionary power of the Board to 
frame appropriate remedies for in- 
jured parties. (And if the Board 
should misuse or abuse its right in 
this respect there is recourse to the 
courts to rectify such action.) In his 
approach to the back pay problem, 
the trial examiner appeared to be 
looking into a mirror where every- 
thing is situated exactly opposite to 
reality. “Remedy” became in effect 
a penalty against the employer instead 
of restitution in whole or in part to 
the employees who suffered the dis- 
crimination. 


In a later report the trial examiner 
attempted to show that the Darlington 
mill had not escaped scot-free as the 


General Counsel contended. “. . . [I]t 
may be some comfort to those who 
stand aghast at the idea of a violation 
without an apparent remedy, to point 
out that the situation in this case is 
self-limiting and does not indicate that 
the Act can be violated with impunity. 
We have seen that Darlington went 
out of business; the evidence sub- 
mitted does not show that it has con- 
tinued under a different name to per- 
mit violators to escape a remedial 
order while reaping the benefits of 
the business. Whatever the factors 
which the Darlington stockholders 
weighed, corporations will not gen- 
erally go out of business and liquidate 
their holdings to avoid dealing with 





* Similar back pay orders had been fash- 
ioned by the Board in Randolph Corp., 89 
NLRB 1490 (1950), at p. 1495, and Colonial 
Fashions, 110 NLRB 1197 (1954), at p. 1205. 
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a union. Where such steps are taken, 
financial loss will normally result and 
there will certainly follow the loss of 
profits and of that hope for future 
profits which motivated the enter- 
prise.” In other words, violation of 
the Act provides its own penalty. 
“If this does not line the pockets 
of those discriminated against, no 
more are they compensated when an 
employer is unable to pay; and it is 
not our broad social function to pro- 
vide compensation and a remedy be- 
yond the provisions of the Act. The 
fact remains that the situation here 
will hardly become common.” * 
Without arguing the issue of whether 
the Deering-Milliken company distrib- 
uted the orders and the various con- 
structions of the Darlington mill 
among its other mills so that it did 
in fact continue to operate, it hardly 
seems plausible to assert that the 
intentional decision and action of the 
Darlington mill to liquidate in order 
to avoid its legal responsibilities pro- 


vides an acceptable remedy for those 


persons (some 500) who lost their 
jobs as a consequence. This is simply 
another way of saying what the man- 
agement of Darlington did say repeat- 
edly to its employees: You voted in 
the union; you closed the plant; you 
have no one to blame but yourselves. 
And in this kind of reasoning, the 
purpose of the Act is completely lost. 
The right of employees to organize 
and bargain collectively through rep- 
resentatives of their own choosing is 
abrogated. Such reasoning allows a 
party to commit an act and then stand 
aside and divorce itself completely 
from the effects of such action. It is 
at best a schizophrenic approach to 
the requirements of the statute. And 
in the final analysis, it is no defense. 
As the Board said in NLRB v. Killoren, 
122 F. 2d 609 (CA-8, 1941), 4 LC 
| 60,666: 


“The mere fact that an employer 
may cease to do business certainly 
does not end the public interest in 
seeing that a back pay award under 
the Act is satisfied. The public wrong 
that has been done cannot be regarded 
as being righted by the simple expedi- 
ent of the Employer’s resort to bank- 
ruptcy, so that it can be judicially 
declared the payment of the backpay 
award will not longer serve any use- 
ful purpose in effectuating the policies 
of Act.” %6 

There is ample evidence in cases 
which have come before the NLRB 
to substantiate a finding of back pay 
in the Darlington case, particularly 
if such remedy is provided only up to 
the date of final sale of plant and 
equipment. As for reinstatement of 
the workers, it is obvious that such 
remedy is not available at Darlington. 
However, if it should be found that 
the work was distributed to the other 
mills in the Deering-Milliken chain, 
and if it could be shown that a single 
employer status exists between Deer- 
ing-Milliken and the 27 mills under 
its control, then some basis for rein- 
statement would exist in the other 
mills. This would be strengthened 
considerably if it could be shown that 
additional workers had been hired at 
those mills subsequent to the actual 
transfer of orders and construction. 
sut that is a lot of “ifs.” And the 
NLRB has not rendered any decision 
to date concerning them. 


Conclusion 


When the trial examiner stated that 
the drastic action taken at Darlington 
to avoid dealing with a union is not 
likely to become a common situation, 
he was probably on safe ground inso- 
far as owners of single plants are con- 
cerned, but where it is possible to 
shift work from one plant to another 





% Intermediate Report and Recommended 
Order, May 4, 1959, p. 8. 
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and close the offending plant in the 
face of the union, the situation could 
become quite common, particularly 
in the South where anti-union feeling 
is reminiscent of the very early days 
of organization in the North. And 


the statute to restrain employers, if 
the NLRB also shows a reluctance to 
use effectively whatever remedial 
powers it has to uphold and safeguard 
the rights of workers under the Act, 
these rights will be increasingly frus- 


trated. [The End] 


in the absence of any penalty under 





GOLDBERG ON THE ECONOMY 


Last month, Secretary of Labor Arthur J. Goldberg spoke at the 
White House Regional Conference in Cleveland. Here is an excerpt 
from his speech: 

Long-term unemployment has been shown to be not an effect of 
recession but a waste product of progress itself—recession in and 
recovery out. Those we number as the hard-core unemployed are in 
fact those with the most tenuous and uncertain hold on opportunity— 
the unskilled workers who work because of prosperity, and do not 
otherwise; the highly skilled craftsman whose craft is no longer 
popular in the market place; the long-time industrial worker whose 
industry has just become obsolete. Now we might count it as an 


achievement to reli¢ve the human distress of this situation—as we 
have been able to do in considerable measure—but we are still not 
satisfied with our achievement. We can and must press forward and 
(1) create an economy in which opportunity is the rule for all and 


(2) make it possible fc these workers to share in that economy by 
giving them a skill and a place. 

Since January, we have had the greatest record of industrial 
peace since the war—fewer strikes, fewer persons idled, fewer man- 
days lost. We must continue to maintain this record in the days and 
months and years ahead. 

The President’s Advisory Committee on Labor-Management 
Policy, on which sit distinguished businessmen, labor leaders and 
private citizens, has been wrestling with the problems of economic 
growth, wages and prices and competitive positions in world markets. 
Their effort is, in many ways, revolutionary: first, because they are 
still together, contrary to the experience of former committees with 
the same goals; secondly, because they are attempting to submit 
recommendations that contain and protect the public interest. 

But now the larger horizon comes into view—the one in which 
both labor and management see their private interests as fateful for 
the nation and the future of free enterprise. 

The President asked Congress to consider a tax credit revision 
that would have encouraged greater investment in plant and equip- 
ment by American management. Recently, a faster tax write-off on 
equipment in the textile industry was granted, and the same deprecia- 
tion allowance improvement for other industries is being studied. 
American business has surged forward from the bottom of the reces- 
sion and created millions of new jobs. 
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Decisions « « « 
Developments 








Employee Doing Unit Work Could Not Be Made Supervisor.—A company 
did not have the right unilaterally to promote a classified employee to a 
supervisory position where that action removed him from the bargaining unit 
and left the bargaining unit job vacant. 

Guided by federal wage-hour law, Arbitrator William B. Cobb found 
the supervisor to be a working foreman, who was performing more than 20 
per cent of the work of men supposedly being supervised by him. The bulk 
of his work was formerly embraced in the bargaining unit job description of 
warehouseman ; consequently, some member of the bargaining unit was being 
deprived of work. 

It was held that the employee did not qualify as a supervisor under the 
agreement of the parties (Puna Sugar Co., Ltd. and ILWU, Local 142, 62-1 
ARB { 8003). 


Mistake in Contract Found One Year Later; Reformation Ordered.— 
Arbitrator Raymond A. Anderson was convinced that the parties had made 
a mistake in drafting their contract, and one year after it became effective he 
ordered reformation and sustained a grievance based upon what the contract 
should have said. 


The prior contract had enumerated two types of labor pool jobs; one for 
indefinite layoff of three or more days, and another for temporaary layoff of 
up to two days. The new contract contained the same section, but did not 
make any reference to the number of days which categorized the type of 
layoff. 

The union contended that this was a mistake, and that eleven employees 
who had been laid off three days were entitled to bump into the indefinite 
layoff pool. The company argued that, since another section of the contract, 
carried over without change, defined a temporary reduction in force as a 
reduction of less than ten days, the employees were not entitled to bump into 
the indefinite layoff pool. 


The arbitrator found nothing in the bargaining history to indicate that 
either party had made any overt attempt to change the language of the labor 
pool section in the new contract. He also rejected a contention that the union, 
by waiting almost a full year, had waived its right to ask for reformation. 
There was no proof, he said, that the union had any knowledge of the 
omission during that period, and therefore no waiver could be implied. Refor- 
mation of the contract was ordered, and the grievance of the eleven employees 
was sustained (Rome Cable Corp. and Machinists, Lodge 1875, 61-3 ARB 


§ 8904). 
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Seeking Recertification at Purchased Plant Is Not Raiding.—A steel 
company acquired a power plant from an electric company. The acquired 
plant did not constitute an accretion to the existing bargaining unit of the 
Chemical Workers, and the filing of a representation petition by the Operating 
Engineers, which had represented the power plant employees with the former 
owner, was not a violation of the AFL-CIO No-Raiding Agreement, held 
Umpire David L. Cole. 

Although the company had negotiated a supplementary agreement with 
the Chemical Workers covering the power plant, this was of no significance 
in deciding the no-raiding question, the umpire ruled. He held that, in any 
event, the supplementary agreement did not create an established bargaining 
relationship, since it was less than a year old (Chemical Workers and Operat- 


ing Engineers, 62-1 ARB § 8015). 
Bumping Rights Yield to Operational Needs and Individual Skills—A 


contract applied departmental seniority to all situations except layoff and 
recall, where plant seniority governed. However, Arbitrator Harold D. Jones, 
impartial chairman of the board of arbitration, found that the intent of the 
parties was to balance the seniority rights of the employees with the oper- 
ational requirements of the company. He held that the company had a right 
to a form of merit retention. 

This right permitted the company to retain two junior employees in the 
brewing department against the bumping demands of three senior employees 
in the bottling department who had been laid off. It did not, however, permit 
the company to retain a temporary brewing-department employee. 

To have permitted the bumping of the two junior employees would have 
required the company to train their replacements for several weeks, and this 
was unreasonable. On the other hand, it would have required only several 
days’ training if the temporary employee had been replaced, and this was not 
unreasonable. The retention of the temporary employee was held to have 
been in violation of the contract (Carling Brewing Co. and Brewery Workers, 


Local 357, 62-1 ARB § 8012). 


Action of Joint Committee Membership Binds Employers’ Association.— 
An employers’ association being bound by the actions of its membership on a 
permanent joint committee, painters who worked on structural steel were 
entitled to a 25-cent-per-hour premium whether they worked off or on the 
ground. 


The premium-wage provision stated that “For Bridge, structure steel, 


( 
and swing stage over Thirty feet, a Twenty-five cent ($.25) per hour premium 
shall be paid.” 

It was the employers’ contention that the thirty-foot qualification applied 
to structural steel as well as to swing stage and that the premium applied 
only when painters worked thirty feet or more off the ground. 

Arbitrator Dan A. West found that the union clearly intended to put 
all structural steel painting into the premium pay category. Further, a joint 
committee of employer and union members had unanimously approved a 
motion revising the provision. He ruled that the motion intended to clarify 
the provision so that all structural steel painting would be at the premium 
rate (Painters and Decorating Contractors of Butte County (California) and 
Painters, Local 1084, 62-1 ARB { 8006). 
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Company’s Actions, Not Its Words, Controlled Vacation Pay Case.- 
Seven employees who received no vacation pay complained that this was 
wrong under the new contract. However, Arbitrator Edwin R. Teple found 
that the new contract was not controlling, since it was signed long after the 
company’s determination of the vacation rights of the employees. He denied 
the grievance. 

Following decertification of an independent union, the company and a 
new union had agreed to continue the old contract in effect until a new one 
could be negotiated. While the union argued that, during negotiations, the 
company had indicated that employees’ rights should be governed by the 
new contract, the arbtirator found that the company had actually followed 
the old contract, in spite of what it may have said. 

The company’s actions were controlling and served to keep the old con- 
tract provisions in effect. The employees had not worked 70 per cent of the 
regular workdays in the preceding calendar year and therefore did not qualify 


for vacations (National Electric Coil and IVE, Local 745, 62-1 ARB J 8013). 


Duties Could Not Be Combined Without Creating New Classification. 
A company could have created a new job classification when it combined the 
duties of a back tender and a broke trucker for a reduced Sunday work 
schedule. There then would have been no reason for a grievance, since the 
requirements of the contract would have been complied with. 


But the company did not do this. It did not schedule the broke trucker 
to work and it assigned his duties to the back tender. Since the job of the 
broke trucker continued to run, the company was obliged to pay him, ruled 


Arbitrator Whitley P. McCoy. 


An argument that past practice justified its action was made by the 
company, but this was rejected since there was no consistency to the practice. 
Sometimes the broke trucker was scheduled in similar situations, sometimes 
he was not (Mead Corp., Kingsport Div., and Mine Workers, Dist. 50, Local 
12943, 62-1 ARB § 8018). 


No Transfer Rights Between Divisions Separately Signing Contract.— 
Where two divisions of a company separately signed a multi-employer contract 
and one of the divisions was later closed down, the company did not have 
to transfer the closed division’s employees to the one that was kept open. 


Jobs in a third division in another city had been offered to the employees, 
but they sought transfer to the second division through arbitration. 


Arbirator James W. Sweeney granted the company’s motion to dismiss 
the grievance. He held that the two diviisons were separate entities under 
the contract. He ruled that the grievance was not proper, since to allow, 
under seniority, the employees of one of the signers of a contract to enter 
the unit of another signer would defy all known rules (American Bakeries Co. 
and ABCW, Local 163, 62-1 ARB { 8016). 


Union Officer Didn’t Need Training to Bump into Job He Could Perform. 
—A contract permitted the exercise of superseniority during layoff by union 
officers provided they could properly perform the job sought. Under this 
provision, a union president did not have to show that he already had training 
on the desired job, as the company contended. 
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Arbitrator Thomas J. McDermott considered the employee’s capabilities 
and experience elsewhere with related work and concluded that he could 
properly perform the job he had sought. 

The union officer was ordered reinstated with back pay (Canton Laundry 


& Dry Cleaning Co. and LDC; Local 140, 62-1 ARB { 8007). 
Employee on Leave Gets Holiday Pay but Not Reporting Pay.—Holiday 


pay but not reporting pay was awarded to an employee whose leave of absence 
ended on the Friday before a Tuesday Memorial Day and who reported for 
work the Monday before Memorial Day only to find the plant closed. 

Arbitrator Harold T. Dworet rejected the company’s argument that the 
employee, because he had been on leave of absence, had not worked the last 
scheduled working day before the holiday. Likening a leave of absence to a 
vacation, he ruled that the employee had worked his last scheduled working 
day before the holiday. As there was no question that the employee had 
worked the first scheduled working day following the holiday, holiday pay 
was due him. 

In denying reporting pay to the employee, the arbitrator reasoned that, 
just as a child who had been absent from school would call a classmate to 
find out what had happened during his absence, so should an employee who 
was on leave of absence make inquiry concerning events at his place of em- 
ployment prior too his return. If he had done so, he would have known of the 
company’s action in closing the plant the day before Memorial Day. In closing 
the plant, the company had followed both contractual requirements and past 
practice (Babcock & Wilcox Co., Brunswick Works, and Boilermakers, Local 901, 


62-1 ARB {§ 8001). 


Denies Grievance Where Alleged Promise Was Unconfirmed.—Three of 
six independent contractors distributing dairy products for a company oper- 
ated within the jurisdictional territory of a union representing driver-salesmen 
of the company. The union was therefore not on solid ground in attempting 
to have commissions paid to driver-salesmen on the transactions of one of the 
independent distributors where it had never complained previously about the 
activities of the other two. 

The multi-employer contract provided that a salesman “shall receive the 
regular rate of commission for all merchandise delivered or sold on his route.” 

The union alleged that the company had made an enforceable promise 
that was firmer than the contract wording in guaranteeing the payment of 
commissions on distributor-handled deliveries to driver-salesmen on whose 
routes the deliveries were made. However, Arbitrator A. J. Granoff found 
no confirmation that the promise had been made. He denied the grievance 
(Cloverleaf Dairy Co. and Teamsters, Local 28, 62-1 ARB ¥ 8009). 


Waiting Time in Higher Job Merits Regular Pay Only.—Employees who 
were temporarily transferred to a higher classification were properly paid 
their regular rate for waiting time before they actually began work, accord- 
ing to Arbitrator William B. Cobb. 

The union contended that the employees should have been paid the higher 
rate since they were waiting to perform jobs in the higher classification, rather 
than their regular duties. 

The contract was silent on the question, but the arbitrator found that 
a long-standing practice existed, whereby employees on temporary assignment 
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were paid at their regular rates until they actually began to perform the 
work of the higher classification (Dole Corp. and ILWU, Local 142, 61-3 ARB 
{| 8916). 


Substituted Grievant Is Awarded Right to Trial Period.—A senior em- 
ployee was awarded a trial period on a vacant job he had bid for, even 
though his grievance was not made in accordance with the prescribed pro- 
cedure and the company had argued that he could not do a first-class job. 


The vacancy had initially been temporary. From twenty employees who 
bid for the job, the company chose a junior worker. While the grievance of a 
senior bidder who protested was pending, the vacancy became permanent. 
The junior bidder was again the choice of the company. The union again 
objected, but the parties orally agreed to let the pending grievance serve as 
the basis for settlement of both the permanent and the temporary vacancy. 


When the grievance came before Arbitrator Paul M. Hebert, another of 
the bidders for the vacancy was substituted for the original grievant. The 
arbitrator held that the oral agreement constituted a waiver by the company 
of the literal requirements of the grievance procedure. It, therefore, could 
not protest the substitution. Further, the company, having considered the 
qualifications of the substituted grievant at the time of the bidding for the 
temporary vacancy, was not prejudiced or surprised when he raised the ques- 
tion of his rights at the hearing. 

Considering the merits of the substituted grievant’s claim, the arbitrator 
rejected the company’s contentions that it was justified in refusing to give 
him the vacancy since he could not do a first-class job and that it was not 
obligated to provide him with a training period. 


The contract, the-arbitrator held, did not permit the company to choose 
the best qualified man. On the contrary, it required that the job go to a 
qualified man on the basis of seniority. He found that the grievant had dem- 
onstrated sufficient merit to require that he be given a trial period (Cabot 
Corp., Canal Plant, and Chemical Workers, Local 483, 62-1 ARB § 8014). 


Discharge Too Severe a Penalty for Bulb Snatching—An employee who 
had been discharged for stealing light bulbs from the company was rein- 
stated without back pay, because the board of arbitration found that the 
company had not pursued a consistent policy in imposing penalties for theft. 


The union did not condone stealing, but it maintained that the taking 
of light bulbs for personal use was a practice engaged in by employees and 
by supervisory personnel alike and that, therefore, the employee did not know 
he was doing a wrongful act. It asked reinstatement with back pay. 


Martin E. Swauger, chairman of the board of arbitration, found confusion 
as to the permissible use of company property by employees and a lack of 
consistency by the company in imposing penalties in like cases. 

While the right of the company to penalize employees for stealing was 
unquestioned, a modification of the penalty was justified under the circum- 
stances in this case. Reinstatement without back pay was ordered, but the 
reinstatement was made probationary for a three-month period, with perma- 
nent reinstatement to follow if no infractions were committed by the employee 
(West Penn Power Co., Armstrong Power Station, and UWU, Local 102, 62-1 
ARB { 8004). 
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Decisions of Courts and 
Administrative Agencies 





Union Members Reinstated after Expulsion for Expressing Political 


‘ 


Views.—Two individuals who were expelled from a union for “conduct 
unbecoming a member” because they had actively campaigned for adoption 
of a state right to work law, in contravention of official union policy, were 
entitled to reinstatement, according to a California appellate court. The 
expelled members had not spoken as union members nor purported to repre- 
sent their union. 

The right of union members to freely express themselves on political 
matters outweighed the union’s right to determine its own membership, since 
it would be detrimental to society if the nation’s entire union membership were 
limited in its political expression, the court said. See Mitchell v. Machinists, 
43 LC § 50,359. 


NLRB Establishes One-Year Picketing Prohibition After Elections.— 
The NLRB has unanimously established a rule prohibiting illegal organiza- 
tional or recognition picketing for one year following an employee bargaining 
rights election. The year begins when the picketing found by the Board 
to be illegal stops, either voluntarily by the union or involuntarily by court 
order. 

The Board ruled that the determinative date of a valid election in recogni- 
tion picketing cases is the date the outcome of the election is certified rather 
than the date of balloting. Between the two dates, the Board resolves election 
objections and voter challenges. 

A union may lawfully picket for recognition after the ballot date, but it 
may not lawfully do so after the Board certifies the winning union. If picket- 
ing beyond the certification date occurs, it is violative of the NLRA recogni- 
tion picketing provisions, and the Board’s one-year ban begins from the time 
that picketing is halted. See Retail Store Employees Union, Local 692, 1961 
CCH NLRB 10,658. 


Publicizing Unfair Labor Practices Excepted.—In another decision, 
however, a union’s picketing after an unsuccessful election bid was held to 
be lawful where the object of such picketing was to publicize the employer’s 
alleged unfair labor practices. Board Members Rodgers and Leedom dissented 


(Teamsters, Local 200, 1961 CCH NLRB f 10,659). 


Union-Security Clause No Longer Presumed Illegal on Its Face.—A 
union-security clause in a bargaining contract will remove the contract as a 
bar to elections only where the clause unequivocally requires illegal action 
by the parties, according to a decision of NLRB which upsets the contract-bar 
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rules established by the Board in Keystone Coat, Apron, and Towel Co., 121 
NLRB 880 (1958). 

In reconsidering the old rules, which required that a union-security provi- 
sion must follow statutory language of the NLRA permitting limited union- 
security agreements, the Board noted that the rules had compelled a presumption 
of illegality in many representation cases, even though evidence presented in 
related unfair practice proceedings showed the contract had been lawfully 


applied. 

“We do not consider it sound administrative practice for us to continue 
applying a rule . . . which indulges in precisely the type of presumption 
of illegality frowned upon by the Supreme Court” in recent decisions, par- 
ticularly NLRB v. News Syndicate Co., 42 LC § 16,889, said the Board. 

In dissent, Members Rodgers and Leedom argued that where a contract 
might tend to interfere with employees’ rights, the Board should not with- 
hold the right guaranteed to those employees to have their representation 
determined in a Board-conducted election (Paragon Products Corp., 1961 CCH 


NLRB f 10,657). 


Refusal to Bargain on Religious Grounds Unlawful.—An employer who 
refused to bargain with a union because he said he was conscientiously op- 
posed to collective bargaining on religious grounds acted unlawfully, ruled the 
NLRB in Custom Quilting Corp., 1961 CCH NLRB 10,579. 

The employer explained he was a Seventh Day Adventist and that the 
tenets of his faith, as construed by him, debarred him from signing a contract 
with a union. He admitted he had no official basis for his interpretation of 
the articles of his faith, but reached this view after considerable reflection 
indulged in between the union’s first bargaining overture and the final break 
in negotiations. 

Even if the employer had acted in good faith, such refusal to bargain 
would have been unlawful since, according to the Trial Examiner’s report 
which the Board adopted, “The [NLRA] does not exempt . . . employers 
whose religion interdicts collective bargaining.” 


Indirect Discrimination No Cause for Suit.—A charge of indirect effects 
of racial discrimination cannot be heard by a federal court under the Railway 
Labor Act, according to an opinion by a federal district court in West Virginia 
which seems to be the first on the point. 

A group of railroad employees, white, sought an injunction and damages 
against their employer and their union. They charged that in discriminating 
against a group of Negroes in work assignments the employer and union had 
in effect put them out of work because the Negroes, with greater seniority, 
were getting work they would otherwise have had. 

The court declared itself to be without jurisdiction. A charge of racial 
discrimination under the Railway Labor Act, it said, gives a cause of action 
only to those against whom the discrimination is practiced directly (Chapman 
v. Machinists, Local 104, 43 LC § 17,279). 


Parole Does Not Constitute Termination of Imprisonment.—Parole does 
not constitute termination of imprisonment under the terms of the Labor- 
Management Reporting and Disclosure Act provisions barring convicts from 
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holding union office until five years after the end of their imprisonment, accord- 
ing to the federal appellate court in Philadelphia. 


Accordingly, a union business agent was not lawfully entitled to hold 
office where less than five years had elapsed since he had been released from 
the conditions of a parole granted during his imprisonment (Serio v. Liss, 43 
LC § 17,270). 


Supreme Court Accepts Strict Interpretations of Anti-Bribe Law. 
The U. S. Supreme Court has refused to upset two federal appellate court 
rulings which threw the book at union officials accused in one case of illegally 
accepting money from an employer and in the other of permitting the union 
to accept illegal payments. 


In the first case, Annunziato v. U. S., the federal appellate court in New 
York (43 LC § 17,114) admitted hearsay testimony by an employer as co- 
conspirator, rejected on the record the official’s claim that he had not been 


properly informed of his privilege against self-incrimination, and said that it 
was at most harmless error for the trial court not to let him see FBI Inter- 
view Reports. 


Also left standing was the federal appellate court in Chicago’s ruling that 
when an accused union official decided not to testify in his own behalf, the 
prosecution was properly permitted to read to the jury testimony he had pur- 
portedly given before a Senate committee (/nciso v. U. S., 43 LC € 17,041). 


State Board Decision Rejected by Court.—A Connecticut labor relations 
Board ruling that an employer discriminatorily discharged an employee was 
overturned because the Board had rejected a claim that certain incidents 
between the employer and the dischargee had motivated the discharge, and 
there was no basis for drawing an inference that the employer had knowledge 
of the dischargee’s attempt to organize his plant. 


Since the Board’s conclusion rested on mere suspicion of antiunion bias 
on the part of the employer, its decision was set aside on appeal. See Bisogno 
v. Connecticut State Board of Labor Relations, Conn. Sup. Ct. of Errors, 43 LC 
{| 50,392. 


Rules for Segregation of Guards Apply Only to Certification—The rule 
that guards may not be represented by a union affiliated with representatives 
of other employee groups applies only to a union seeking NLRB certification, 
says the Board; consequently, an uncertified unit of guards may make a 
contract which will bar an election petition by another union even though the 
unit is affliated with an international which admits employees other than 
guards to membership. 


This decision overturns previous Board policy, which gave no recognition 
to guards’ unions affiliated with labor organizations representing nonguard 
employees. 

Ordinary contract-bar rules do not depend upon whether or not the union 
with the contract has been certified, the Board pointed out; had Congress 
wished to extend the ban on guard and nonguard commingling to a contract- 
bar situation it could readily have done so. 
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Member Leedom dissented, quoting the late Senator Taft for the proposi- 
tion that guards are protected by the Act “only if they had a union separate 
and apart from the union of general employees” (Burns Detective Agency, Inc., 
1961 CCH NLRB § 10,650). 


Separate Residual Units of Hotel Employees Approved.—In permitting a 
union to represent residual employee units of a group of hotels on an indi- 
vidual unit basis, NLRB has somewhat limited its earlier rulings in this area. 


The union’s original request for separate residual units was turned down 
on the basis of Los Angeles Statler Hilton, 1961 CCH NLRB § 9559. In that 
case the Board rejected a request for separate residual units because the hotels 
bargained on a multi-employer basis as to other units. 


Taking a second look, the Board now distinguishes the present situation. 
While the hotels in this case had also bargained on a multi-employer basis, 
they had done so, not as members of an association of hotels, but as members 
of a local employers’ council which included operators of restaurants and of 
non-hotel businesses. Since the employers had never bargained on a multi- 
employer basis exclusively as to employees of hotels, the Board felt there was 
no bargaining history to require rejection of the request for separate units. 


Member Leedom dissented. “The alleged distinction between the instant 
case and Los Angeles Statler Hilton is without substance,” he said bluntly (Crum- 
ley Hotel, 1961 CCH NLRB § 10,613). 

Board Refuses to Follow U. S. Investments Abroad.—‘“‘We do not read 
the [National Labor Relations] Act as necessarily following United States 
investments abroad. It is the commerce of this nation, not of foreign nations, 
with which the Act is concerned.” 


—Wtih these words a four-man majority of NLRB rejected a union’s 
contention that ultimate control of a foreign corporation by U. S. interests 
necessarily brings the corporation under NLRB jurisdiction. 


The case was another in the line of foreign flag vessel decisions. Said the 
Board, “Nothing in the Act or relevant cases suggests . . . that all seaborne 
commerce reaching our ports on regular runs or sporadically is within the 
Act’s coverage irrespective of other aspects of the operation.” (United Fruit 
Co., 1961 CCH NRLB f 10,621). 

State Court May Hear Damage Claim Based on Expulsion from Union.— 
The exclusive authority of the National Labor Relations Board over labor 
practices affecting interstate commerce does not prevent a state court from 
entertaining a union member’s claim against his union for damages which are 
a consequence of his alleged wrongful expulsion from membership. This rul- 
ing was made by a New York trial court. 

A prior complaint filed by the union member in which he sought dam- 
ages against his former employer and his local union for wrongful termination 
of employment was dismissed for lack of jurisdiction in the state court. How- 
ever, upon being permitted to amend his complaint, the union member re- 
quested damages from the union alone on the basis of the alleged wrongful 
expulsion. 

Despite the union’s assertion that the claim for damages would involve 
wages lost as a result of the termination of employment, the court rejected 
the assertion that the fact that the employment relationship was involved 
deprived it of jurisdiction. See Green v. Folks, N. Y. Sup. Ct., 43 LC § 50,391. 
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Rank and File 





News of Work 
and Working Peopie 








Meetings of Labor Men 


IRRA Annual Meeting.—The Bel- 
mont Plaza Hotel in New York City 
will be the site of the Industrial Re- 
lations Research Association’s Four- 
teenth Annual Meeting, December 28-29. 

The first morning sessions will cover 
“Trade Union Government and the 
Evidence of Landrum-Griffin,’ “Em- 
ployment Problems of Racial Minori- 
ties” and, jointly with the American 
Economic Association, “Problems of 
Persistent Unemployment.” Thurs- 
day afternoon sessions will mull prob- 
lems of unemployment compensation 
systems and the contribution of labor 
history. 

Friday topics include wage behavior 
in special and administered labor 
markets, non-trade union problems 
from the management viewpoint, la- 
bor problems in special industries and 
the work rules problem. 


Papers will be presented by nu- 
merous labor experts during the 
two-day conference. Among the distin- 
guished speakers: Herbert Lahne of 
the Bureau of Labor-Management Re- 
ports, whose article on the local union 
appears at page 1115 of this issue; 
Professor F. Ray Marshall, who wrote 
an article on independent unions in 
the oil industry for the September 
Lasok LAw JOURNAL; and Philip 
Booth, U. S. Labor Department, whose 
analysis of TEUC appeared in the 
October issue. At the IRRA meeting, 
Mr. Lahne will discuss “BLMR 
Files as a Research Source,” Professor 


Rank and File 


Marshall will deal with union racial 
practices and Mr. Booth will speak 
on “Unemployment Insurance and 
the Challenge of the 1960’s.” Another 
recent JOURNAL contributor, Professor 
Garth L. Mangum (September, 1961), 


is scheduled as a discussant on the 
work rules panel. 
Arbitrators.—Secretary of Labor 


Arthur J. Goldberg is expected to be 
the principal speaker at the National 
Academy of Arbitrators meeting in 
Pittsburgh, January 25, 1962. 


Common Interest in Labor Problems 


The following is an excerpt from a 
speech by Under Secretary of Labor 
W. Willard Wirtz before the Business 
Council in Washington, D. C. 

There is no longer any denial of a 
public interest in nation-wide labor 
disputes where a stoppage of produc- 
tion will threaten the nationai health 
or safety or the strength of the eco- 
nomy. There is increasing reason to 
suspect that the same thing may be 
happening to the concept of force in 
the labor relations field as in the 
international arena, that the destruc- 
tive power of the available force has 
become too great for it to be used freely 
and fully. If this is true, new forms of 
dispute settlement become imperative. 

Broad changes in wage and price 
levels are plainly today a matter of 
national concern. This is reflected in 
the recent action of the President, the 
one man in America—along with the 
Vice President—who speaks for all 
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the people, in focussing the search- 
light of public interest on major wage 
and price developments and prospects. 
That he does so in terms of specifics 
instead of the broad exhortation re- 
sorted to.in the past will warrant dis 
agreement, but not protest. 

There is obviously today, a common 
interest, both public and private, in 
avoiding inflation, achieving makxi- 
mum economic growth, meeting for- 
eign competition, using the full fruits 
of automation and preventing stop- 
pages of vital production. Nor can 
there any longer be reasonable insist- 
ence that this common interest is to 
be served only by the interplay of 
private economic force. 

So it is that these have been made 
the agenda items for the President's 
Labor-Management Advisory Com- 
mittee. So it is that the Department 
of Commerce and the Department of 
Labor take common council today. 
So it is that the Department of Labor 
turns today to private statesmen to help 
in the formulation of public policy. 

The central issue not whether 
there is to be more government or 
less. The issue is rather of how best, 
in changing circumstances, to meet 
“the felt necessities of the times.” | 
see in what is developing today both 
in the private collective bargaining 
process and in the procedures of gov- 
ernment in the labor-management 
area encouraging promise that man’s 
political ingenuity may yet prove 
equal to the demands created by his 
scientific invention. 


is 


Secretary on Welfare 


The following is an excerpt from a re- 
cent speech by Secretary of Labor 
Arthur J. Goldberg before the National 
Biennial Round Table Conference of 
the American Public Welfare Associa- 
tion in Chicago. 


We want to create in America a 
_Tate of economic growth that results 
in good and useful jobs for all the 
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people—not only during periods of ex- 
pansion and national effort but all of 
the time, to every generation. 

The Manpower Development and 
Training Act and its companion 
measure the Youth Employment Op- 
portunities Act do not spring out of 
They arise from a compelling 
need. They arise because of the di- 
lemma of people stranded by circum- 
stance while the current of progress 


a void. 


sweeps by. 

|U]nemployment can be a staging 
area for the welfare rolls. I believe 
that all Americans would rather make 
an investment in new skills fer these 
people and return them to a produc- 
tive and meaningful life, than assign 
them to public assistance. That 
what we intend to do—give them a 
new lease on economic life, for their 
and that of the entire 


is 


own welfare 
nation. 

We have never, in our history, re- 
sponded to human problems by poli- 
cies of denial and we cannot realize 
the opportunities before us now by 
policies of rebuke in place of sym- 
pathy, especially in our welfare pro- 
grams, and generally throughout our 
economic life. 

Is welfare a burden to us? No, it 
is the credential of a society free to 
do what is right, which is the only 
real freedom in a world so often filled 
with wrong. 

Without man’s humanity to man, 
without charity, we are, in the words 
of St. Paul, “sounding brass or a 
tinkling cymbal.” This mighty na- 
tion of diverse peoples who have con- 
quered a continent, brought nature 
to man’s service, produced the great- 
est abundance of wealth ever known, 
mounted twice in my lifetime the 
force and power to destroy aggressors 
and reaches now to the limits of space, 
must look to its validity in that ideal. 
“Though I have all faith, so that I 
could remove mountains, and have 
not charity, I am nothing.” 
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in the Labor Field 





Arbitration in Action 


Labor-Management Contracts at 


Work. Morris Stone. Harper & 
Brothers, 49 East 33rd Street, New 
York. 1961. 307 pages. $5.50. 


Reviewed by ISRAEL BEN SCHEIBER, 
arbitrator and impartial chairman, New 
York. Mr. Ben Scheiber is a member of 
the State Mediation Board, AAA and 
FMCS panels. : 


From his vantage point as long- 
time editorial director of the Ameri- 
can Arbitration Association, Morris 
Stone has utilized his enviable oppor- 
tunities to review and analyze hun- 
dreds of the most significant opinions 
and awards which, during the past 
two years, have been handed down 
in cases handled by that highly ac- 
cepted and respected organization. 


Stone’s “Labor-Management Con- 
tracts at Work” is unique in its field 
in that he makes no recommendations 
and studiously resists all attempts to 
give his individual answer to the 
many perplexing problems which arise 
in the day to day relations of labor 
and management. 

This restraint certainly arises out 
of no lack of experience with the 
problems involved, since Stone, in his 
own right, is an unusually knowl- 
edgeable scholar whose opinions in 
this sensitive, uneasy area are entitled 
to respect. 

He now presents, with the consent 
of the parties, the opinions of some 
150 skilled practitioners in the field 


. Articles 


Books .. 


of arbitration in issues involving ten 
of the more critical areas in the labor- 
management field. 

This volume deals with the prob- 
lems which are of daily concern to 
over 15 million American workers 
and their employers who are covered 
100,000 labor-management 
In order to find acceptable 
solutions for their problems, they 
have in their collective 
agreements set up their own private 
system of industrial law, with a grie\ 
ance procedure designed to settle their 
disputes, with a minimum of delay 


by some 
contracts. 


bargaining 


and with the least disruption of 
production. 
We have here an area of never- 


ending differences, arising out of the 
union’s ceaseless search for security 
and improvements and management's 
determined efforts to keep its author 
ity unimpaired. 

The thorny 
arising out of the traditionally uneasy 
coexistence of labor and management 
here dealt with, include the reduction 
of the work force and the problems 
arising in that connection, 
the reduction of the 
alternative to a layoff; notice of im 
pending layoff and the order of layoffs. 


problems constantly 


such as 


work week as 


It speaks, too, of the never-ending 
disputes involving the relative ques- 
tions of seniority and ability and the 
recent thinking of arbitrators with 
respect to the test of that ability. 

Overtime problems, including lay- 
off and bumping, and pay for griev- 
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ance processing time, all as related 
to stewards and union officers, are 
dealt with, as are their disputes aris- 
ing out of bargaining unit work 
claimed to have been done by fore- 
men, the remedies for such forbidden 
work, the seniority rights of foremen 
and the transfer of work outside the 
union by foremen. 


The book contains discussion and 
decisions in relation to problems such 
as the effect of emergency or call-in 
pay and the alternative of call-in pay 
or substitute work, weekend call-in 
pay problems, conflict between call-in 
pay and overtime and the effect of 
shifts change on call-in pay. 


Similarly, the question of holiday 
and of vacations and of vacation pay 
is dealt with in all of its ramifications, 
as are the problems presented in 
connection with the distribution of 
overtime, notification of overtime oppor- 
tunities, compulsive overtime and the 
remedies for the improper distribu- 
tion of overtime. 

The vexatious problems of discharge 
and other forms of discipline are dealt 
with in depth and in breadth, includ- 
ing even so unusual a situation as the 
denial of contract benefits as a form 
of discipline. 


Finally, the important question of 
past practice and precedent has re- 
ceived careful, competent and com- 
prehensive presentation. 


A caveat is sounded about the dan- 
gers inherent in the oft-repeated am- 
biguous contract clauses which, for 
long years, have been copied from 
one contract to another without the 
needed modification and/or clarification. 


Arbitrators are familiar with the 
fact that, in some instances, the par- 
ties have deliberately used such am- 
biguous language because of their 
inability to agree and because of their 
tacit willingness to “leave it to the 
arbitrator.” 
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This phase of the book was of par- 
ticular interest to this arbitrator and 
to others who, like himself, through 
the years have time and again had 
occasion to meet them and to be 
asked to interpret them. 


The continued insertion of 
clauses has, no doubt, been due to the 
understandable fear by the parties 
that an unsuccessful attempt to clarify 
them and to make them more definitely 
applicable to a new situation, might 
be interpreted to mean the reverse of 
what its advocate claimed that it did. 


such 


So, too, Stone, through the use of 
the many examples, repeatedly warns 
the parties of the danger involved 
in the addition, to the agreement as a 
whole, of new language to a single 
clause. In the same way, through 
examples, he shows the dangers aris- 
ing out of the unrealized impact and 
damage of new language and of mean- 
ing not realized nor intended by its 
addition to an unrelated clause. 


In any event, this volume makes 
abundantly clear the function that 
arbitration plays in the protection of 
the labor-management contract. Like- 
wise, and of no less importance, it 
shows arbitration’s great contribu- 
tion to the preservation of peace in 
the parties’ generally uneasy coexist- 
ence through the establishment of 
acceptable standards of human be- 
havior for their industrial communities. 


Stone’s book inevitably invites com- 
parison with its distinguished prede- 
cessor — Elkouri’s How Arbitration 
Works. These two works, however, 
are not entirely comparable. Stone 
has had the great advantage of being 
able to draw on the substantial body 
of material made available to him by 
the leading, most active agency in 
this field, some of it not available to 
other scholars. 


On balance, this work is a real con- 
tribution to this important field. 
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Books on collective bargaining, the 


arbitration process and how to ne- 
gotiate a contract are certainly no 
novelty. In the main, however, they 
are intended to reflect the thinking 
and experience of their respective au- 
thors and are limited thereby. Many 
are based on more or less dubious 
claims that the author’s conclusions 
and recommendations are founded on 
opportunities afforded to him by vari- 
ous unions and various companies to 
examine their contracts. Some, too, 
are didactic, laboriously written and 
make for dull, pedestrian reading. 


Stone, on the other hand, has re- 
fused to give any clues to his own 
views as to the proper solution of the 
many problems presented, but in- 
stead has made available to the reader 
the carefully expressed thoughts and 
conclusions of a large number of top 


ranking professional arbitrators. 


In so doing, he has produced a book 
which is not to be hurriedly skimmed 
through, but which is rather a work 
whose content and quality well re- 
pays a careful reading. 

Many readers, especially those deal- 
ing with personnel and industrial re- 
this 
comprehensive, readable and even en- 
joyable book, a handy guide, not alone 
to the solutions reached by the arbi- 
trators but to the thinking on which 
those 


lations problems, will find in 


conclusions were based. 

Its use as a guide and for reference 
purposes is greatly enhanced by the 
inclusion of an excellent subject in- 
dex, a table of cases and the list of 
arbitrators quoted. 

In this arbitrator’s opinion, for any- 
one interested in the more recent 
thinking of some 150 leading practi- 
tioners in the field of arbitration this, 
although Stone himself gives no an- 
swers, is the “answer book,” and the 
book to turn to. 


Books. . . Articles 


This notable volume calls for con- 
gratulations to Morris Stone for a 
task well done, to the American Arbi 
tration Association for helping to 
make that task possible and to labor 
and management, which should bene 


orderly, helpful 


fit largely by its 
presentation of the pivotal problems 


confronting both. 


Bargaining Study 
Small Business and Pattern Bargain- 
Walter H. Carpenter, Jr., and 
Handler. Babson Institute 
Babson Park 57, Massachu- 
1961. 243 pages. $3. 
Collective bargaining between unions 
and large companies often sets a pat- 


ing. 
Edward 
Press, 
setts. 


tern for negotiation that carries into 
all the middle small com- 
panies in the same This 
study, prepared for Busi- 
ness Administration, 
the extent 


and 
industry. 
the Small 
attempts to de- 
that 
companies per- 


size 


termine agreements 
negotiated by large 
meate to small firms in the rubber tire 
and meat packing industries. 

The authors point out that “[s]cope 
for negotiations is limited but not 
foreclosed by pattern bargaining. 
The simplification of the bargaining 
task is in fact one advantage that some 
following. 


firms seek from_ pattern 
Despite pattern, small firms still have 
Whether the 


or how 


some bargaining room. 
pattern is to be followed, 
closely, is itself often an issue for bar- 
gaining, and there are vital contract 
items affecting costs to which pattern 
does not extend.” 

This study was prepared under the 
Small Business Administration Man- 
agement Research Grant Program. 
Mr. Carpenter is Chairman of the 
Division of Management and Produc- 
tion of Babson Institute and Mr. 
Handler is Chairman of the Depart- 
ment of History and Government. 
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1961 


Annual Index 


Each article appearing in Volume 12 of the Journal is indexed below according 
to title and author {or authors). In addition, all of the articles 
have been listed under appropriate subject headings. 


A 


Anderson, Arvid—Labor Relations in the Public 
Service. Nov., p. 1069. 

Angoff, Samuel E.—Impartial Opinion and Con- 
structive Criticism of Mediators, Mediation 
Agencies and Conciliators. Jan., p. 67. 

Applications of Labor Law to Construction and 
Equipping United States Missile Bases. Nov., 
p. 1003. 

Arbitration 

Arbitration of labor-management disputes 
in Canada. Nov., p. 1053. 

Arbitrator views the agreement, the. 
p. 1161. 

Darlington Manufacturing Company, the: 
case of the runaway mill. Dec., p. 1189. 

Grievance settlement machinery in England. 
Sept., p. 861. 

Growth of third-party power in the settle- 
ment of industrial disputes. Dec., p. 
1135. 

Individual worker and the right to 
trate, the. Sept., p. 816. 

Industrial common law. Apr., p. 308. 

NLRB jurisdiction and labor arbitration: 
“‘uniformity’’ v. ‘‘industrial peace.’" May, 
p. 425. 

Nature of industrial arbitration, the. 
p. 1042. 

Runaway shops: the 
ment. Nov., p. 1025. 

Settlement of minor 
Australia. Feb., p. 154. 

Supreme Court and labor arbitration, the. 
Apr., p. 331. 

What has the Supreme Court done to arbi- 
tration? Feb., p. 93. 

Arbitration of Labor-Management Disputes in 
Canada. Nov., p. 1053. 

Arbitrator Views the Agreement, 
p. 1161. 

Asher, Lester—Discussion of the Romer Paper. 
July, p. 613. 

Australian labor—see Foreign labor 


Dec., 


arbi- 


Nov.., 
problem and treat- 


labor disputes in 


The. Dec., 


Backgrouna and Events Leading Up to the 
Passage of the Wisconsin Employment Peace 
Act, The. Jan., p. 23. 

Backman, Jules 

Red Circle Rates. June, p. 495. 
Size of Crews, The. Sept., p. 805. 
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Barkin, Solomon 
“Full Productive 
ployment’’—The 
p. 1177. 
Work Rules: A Phase 
gaining. May, p. 375 

Berkowitz, Monroe—Managerial Discretion in 
Industrial Relations—The United States and 
India. Feb., p. 164. 

Bill of Rights of the 1959 Labor Reform Act, 
The: A Review. Sept., p. 841. 

Booth, Philip—Temporary Extended Unemploy- 
ment Compensation Act of 1961—A Legisla- 
tive History. Oct., p. 909. 

Boycotts 

Legal and economic history of the secondary 
boycott. Aug., p. 751. 
Methods of applying the 

p. 871. 
Secondary 
since 1947. 

Brinker, Paul A. 

Recent Trends of Labor Unions in Govern- 
ment. Jan., p. 13. 

Secondary Boycotts in the 
Since 1947. May, p. 397. 

Burns, John E.—The 
Dilemma and the 
Unit. Apr., p. 303. 


Chosen Em- 
Dec., 


and Freely 
ILO Program. 


of Collective Bar- 


boycott, Sept.., 


boycotts in the United States 


May, p. 397. 
United States 


Employee 
Bargaining 


Professional 
Appropriate 


C 
Canadian labor—see Foreign labor 
Chisholm, Allan D.—Mediating the Public Em- 
ployee Dispute. Jan., p. 56 
Clague, Ewan—Social and Economic Aspects of 
Automation. Sept., p.795. 
Collective bargaining 
Arbitrator views the agreement, the. 
p. 1161. 
Community 
collective 
Improving labor relations 
dustry. Feb., p. 147. 
Independent unions in the Gulf Coast petro- 
leum refining industry—the Esso experi- 
ence. Sept., p.823. 
Interaction of contract administration and 
contract negotiation in the basic steel 
industry. Sept., p. 846. 
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Dec., 


health plans under 
Mar., p. 211. 
in the steel in- 


view of 
bargaining, a. 
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Collective bargaining—continued 

ILWU-PMA mechanization and moderniza- 
tion agreement, the. July, p. 664. 

New climate for collective bargaining, the. 
May, p. 434. 

Pension plans in labor agreements v. older 
workers. Jan., p. 32. 

Role of collective bargaining research in 
industrial relations, the. Sept., p. 882 

Size of crews, the. Sept., p. 805. 

Trend of the collective bargaining process 
the—an objective appraisal. Apr., p. 314 

Use of tripartite bodies to supplement col- 
lective bargaining. July, p. 655 

Work rules: a phase of collective bargain- 
ing. May, p. 375. 

Work rules and 
the. July, p. 643. 

Work rules in industry. May, p. 380. 

Landrum-Griffin 


work practices problem, 


Collegiate Investigation of the 
Act, A. Sept., p. 899. 
Comments on the Holcombe and Romer Papers 
July, p. 615 
Community View of Health Plans Under Col- 
lective Bargaining, A. Mar., p. 211 
Conciliation 
Growth of third-party power in the settle- 
ment of industrial disputes. Dec., p., 1135 
Impartial opinion and constructive criticism 
of mediators, mediation agencies and con- 
ciliators. Jan., p. 67 
Settling plant disputes—the Australian ex- 
perience. Oct., p. 933. 

Craig, Alton W 
ment Disputes in Canada. Nov.. p 
Cullison, William E.—Secondary 
the United States Since 1947. 
Cummings, Frank—NLRB 
Labor Arbitration Uniformity’’ \ 

dustrial Peace” May, p. 425 


Arbitration of Labor-Manage- 
1053. 
Boycotts in 
May, p. 397 
Jurisdiction and 
“*In- 


D 


Dankert, Clyde E 
Oct., p. 922. 
Darlington Manufacturing Company, The: 
of the Runaway Mill. Dec., p. 1189. 
Davey, Harold W.—The Arbitrator Views the 
Agreement. Dec., p. 1161 
Daykin, Walter L 
Distinction Between Economic and Unfair 
Labor Practice Strikes, The. Mar., p.189 
Runaway Shops The Problem and Treat- 
ment. Nov., p. 1025 
Work Rules in Industry. May, p. 380. 
Demise of the Mountain Pacific Doctrine 
Teamsters Local No. 357 v. NLRB, The 
June, p. 489 
Denbo, Milton C, 
Fair Labor Standards Amendments of 1961, 
The—An Analysis Aug., p. 731 
Random Thoughts on NLRB’s American 
Potash Doctrines. Mar., p. 249 
deVyer, Frank T. 
Settlement of Minor Labor 
Australia. Feb., p. 154. 
Settling Plant Disputes—The 
Experience. Oct., p. 933. 
Union 


The Shorter Work Year 


Case 


Disputes in 
Australian 


Discharge for Activities, The. 
p. 325. 


Discussion of the 


Apr., 
Romer Paper. July, p. 613 
Disputes 
Applications of 
and equiping of 
bases. Nov., p. 1003 
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labor law to construction 
United States missile 


Disputes—continued 
Growth of third-party power in the settle- 
ment of industrial disputes. Dec., p. 1135 
Jurisdictional dispute in England, the 
Mar., p. 217 
Jurisdictional dispute 
the. Oct., p. 944 
Jurisdictional disputes and the 
Labor Relations Board. Dec., p 
Mediating the public employee 
Jan., p. 56 
Mediation of 
Jan., p. 54. 
National emergency disputes. 
National emergency disputes 
Secondary boycotts in the 
since 1947. May, p. 397 
Settlement of minor labor disputes in Aus- 
tralia. Feb., p. 14 
State intervention in 
disputes. May, p. 387 
Distinction Between Economic and Union Labor 
Practice Strikes, The. Mar., p. 189 
Dudra, Michael—Union in Canada 
July, p..585 
Frank J To Bond or Not to Bond 
Landrum-Griffin Act. June 


under Taft-Hartley 
National 
1183 

dispute 
public employee disputes 
Jan., p. 61 

Feb., p. 108 
United States 


public utility labor 


Security 


Dugan, 
Section 502 of 
p. 536 

Dwyer 
Time 
p. 236 


Union 
Mar 


Gilbert E Employer-Paid 
Under the Federal Labor Laws 


E 


Earnings of Steelworkers in the Postwar Period 
The. May, p. 405 
Economics 
Distinction between economic and 
labor practice strikes, the Mar 
Earnings of Steelworkers in the 
period, the. May, p. 405 
‘‘Full productive and freely chosen employ 
ment’’—the ILO program. Dec., p. 1177 
Improving labor relations in the steel] in- 
dustry. Feb., p. 147 
Legal and economic history of the secondary 
boycott. Aug., p. 751. 
Migratory worker in the farm economy, the 
July, p. 622 
Red circle rates. June, p. 495 
Relative importance of unionization and 
productivity in increasing wages, the 
Aug., p. 716 
Shorter workyear, the. Oct., p. $22 
Social and economic aspects of automation 
Sept., p. 795. 
Structural unemployment and public policy 
July, p. 573. 


unfair 
p.189 
postwar 


Emergency disputes 
Applications of labor law to construction 
and equipping of United States 
bases. Nov., p. 1003 
National emergency disputes. Jan., p. 61. 


missile 


National emergency disputes, Feb., p. 108 


Employees 


Discharge for union activities, the. Apr 
p. 325. 


Individual worker and the right to arbitrate 


the. Sept., p. 816 

Job ahead for the President's committee on 
equal employment opportunity, the. July 
p. 618. 

Migratory worker in the 
the. July, p. 622. 

Problems of union organization for migra- 
tory workers. July, p. 636 


farm economy, 
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Employees—continued 
Proposed legislation for migratory workers. 
July, p. 630. 
Union representation of employees engaged 
in the Atlas missile program. June, p. 
485. 
Employer-Paid ‘‘Union Time’’ Under the Fed- 
eral Labor Laws. Mar., p. 236. 
Employer Petitions for NLRB Representation 
Elections. Apr., p. 293. 
Employers 
Employer-paid ‘‘union time’’ under the fed- 
eral labor laws. Mar., p. 236. 
Employer petitions for NLRB representa- 
tion elections. Apr., p. 293. 
Managerial discretion in industrial relations 
—the United States and India. Feb., 
p. 164. 
More comments on union security and man- 
agement authority. Apr., p. 285. 


English labor—see Foreign labor 


F 


Fair Labor Standards Act 
Employer-paid ‘‘union time’”’ 
federal labor laws. Mar., p. 236. 
Fair Labor Standards Amendments of 1961, 
the—an analysis. Aug., p. 731. 


Fair Labor Standards Amendments of 1961, 
The—An Analysis. Aug., p. 731. 

Fairley, Lincoln—The ILWU-PMA Mechaniza- 
tion and Modernization Agreement, July, 
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In Future Issues .. . 


EATURED in the January, 1962 issue will be five articles dealing 

with broad national problems. Each of these will mull the current 
status of the problem—be it national emergency disputes or tech- 
nological change—and offer positive ideas for the possible solution of 
such economy-crippling problems. 


ECHNOLOGICAL CHANGE is performing a face-lifting on 

the composition of the work force. In 1962, the National Labor 
Relations Board may be forced to weave important changes or 
adaptations into its thinking as technological change progresses. One 
example: The NLRB has consistently excluded office clericals from 
bargaining units unless they voted to be included. Automation is 
creating more and more clerical workers in proportion to production 
workers and the Board may have to further delineate “clerical work 
ers” into classes, particularly if such workers begin splintering into 
craft units of office boys, computer operators, etc. Author Dale D. 
McConkey is a veteran industrial relations man. 


EPRESSED AREAS were given a great deal of thought during 

1961. The culmination of debate on this problem was the Area 
Redevelopment Act. Economist Moses Lukaczer suggests that this 
effort might be a generator of change which could have significant 
consequences for the economy. 


gem aga PROBLEM facing the United States in the next year 
is that of achieving full employment. Butler University Professor 
Sanford Cohen claims that the instruments which were once considered 
adequate for correcting lapses from full employment are no longer 
effective. He views various approaches to full employment and places 
them in a 1962 perspective. 


EBATE has raged over the effectiveness of the national emer 

gency provisions ever since the passage of the Taft-Hartley Act 
in 1947. Professor Murray M. Rohman examines several alternatives 
to the cooling-off method now employed and comes up with a proposal! 
for new legislation which would include the power of seizure when 
disputes imperil the national safety. As Mr. Rohman says, “The 
interests of the public require serious consideration be given to this 
problem before we are confronted with appalling losses.” 


(pews PERSPECTIVE on labor relations, Charles Jordan 
Mitchell takes a sober second look at what people in labor rela 
tions are trying to accomplish. Is it the “distribution of wealth in a 
modern industrial economy?” he asks. Or does it entail more than 
this? By posing thought-provoking questions, the author hopes to 
help bring into focus the real goals of industrial relations. 
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